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stories in order to get himself out of an unrelated jam (Taxi cabs maybe?). He evenretained Bill

and CrookedHillary’s lawyer. Gee, I wonderif they helped him make the choice!”!°3

On August 21, 2018, Cohen pleaded guilty in the Southern District ofNew Yorkto eight

felony charges, including two counts of campaign-finance violations based on the payments he
had made during the final weeks of the campaign to women whosaid they had affairs with the
President.!°4 During the plea hearing, Cohen stated that he had worked“at the direction of? the
candidate in making those payments.'° The next day, the President contrasted Cohen’s
cooperation with Manafort’s refusal to cooperate, tweeting, “I feel very badly for Paul Manafort

and his wonderful family. ‘Justice’ took a 12 year old tax case, among other things, applied

tremendouspressure on him and, unlike Michael Cohen, he refused to ‘break’—makeupstories

in orderto get a ‘deal.’ Such respectfor a brave man!”!6

On September 17, 2018, this Office submitted written questions to the President that

included questions about the Trump Tower Moscow project and attached Cohen’s written
statement to Congress and the Letter of Intent signed by the President.'°*”7 Among otherissues,

the questions asked the President to describe the timing and substance of discussions he had with
Cohen about the project, whether they discussed a potential trip to Russia, and whether the

President“at any time direct[ed] or suggest[ed] that discussions about the Trump Moscowproject

should cease,” or whether the President was “informed at any time that the project had been

abandoned.”!%8

On November20, 2018, the President submitted written responses that did not answer those

questions about Trump Tower Moscowdirectly and did not provide any information about the
timing of the candidate’s discussions with Cohen about the project or whether he participated in

any discussions about the project being abandoned or no longer pursued.'®? Instead, the
President’s answers stated in relevantpart:

I had few conversations with Mr. Cohen onthis subject. As I recall, they were brief, and

they were not memorable. I was not enthused about the proposal, and I do notrecall any

discussion oftravel to Russia in connection with it. I do not rememberdiscussing it with

'43 @realDonaldTrump 7/27/18 (7:26 a.m. ET) Tweet; @realDonaldTrump 7/27/18 (7:38 a.m. ET)
Tweet; @realDonaldTrump 7/27/18 (7:56 a.m. ET) Tweet. At the time of these tweets, the press had
reported that Cohen’s financial interests in taxi cab medallions were being scrutinized by investigators.
See, e.g., Matt Apuzzoetal., Michael Cohen Secretly Taped Trump Discussing Payment to Playboy Model,
New York Times (July 20, 2018).

104 Cohen Information.

'5 Cohen 8/21/18 Transcript, at 23.

'46 @realDonaldTrump8/22/18 (9:21 a.m. ET) Tweet.

‘047 9/17/18 Letter, Special Counsel’s Office to President’s Personal Counsel (attaching written
questionsfor the President, with attachments).

'48 9/17/18 Letter, Special Counsel’s Office to President’s Personal Counsel (attaching written
questions for the President), Question III, Parts (a) through (g).

'049 Written Responses of Donald J. Trump (Nov.20, 2018).
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anyoneelse at the Trump Organization, althoughit is possible. I do not recall being aware

at the time of any communications between Mr. Cohen and Felix Sater and any Russian

governmentofficial regarding the Letter of Intent.!°°°

On November 29, 2018, Cohen pleaded guilty to making false statements to Congress

based on his statements about the Trump Tower Moscowproject.'°*' Ina plea agreement with this
Office, Cohen agreed to “provide truthful information regarding any and all matters as to which

this Office deems relevant.”!°? Later on November29, after Cohen’s guilty plea had become
public, the President spoke to reporters about the Trump Tower Moscowproject, saying:

I decided not to do the project.... I decided ultimately not to do it. There would have
been nothing wrongif I did doit. If I did do it, there would have been nothing wrong. That

was mybusiness. ... It was an option that I decided not to do. ... I decided notto doit.

The primary reason... I was focused on running for President... . I was running my

business while I was campaigning. There was a good chance that I wouldn’t have won,in

which case I would’ve gone back into the business. And why should I lose lots of
opportunities?!°%

The President also said that Cohen was “a weak person. And by being weak, unlike other people

that you watch—he is a weak person. And what he’s trying to do is get a reduced sentence. So
he’s lying abouta project that everybody knew about.”'!°4 The President also brought up Cohen’s
written submission to Congress regarding the Trump Tower Moscowproject: “So here’s the story:

Goback and look at the paper that Michael Cohen wrote before he testified in the House and/or

Senate. It talked abouthis position.”!°° The President added, “Even if [Cohen] was right, it
doesn’t matter because I was allowed to do whatever I wanted during the campaign.”!°°°

In light of the President’s public statements following Cohen’s guilty plea that he “decided

not to do the project,” this Office again sought information from the President about whether he

participated in any discussions about the project being abandonedor no longer pursued, including

whenhe “decided notto do the project,” who he spoke to about that decision, and what motivated

1050 Written Responses of Donald J. Trump (Nov.20, 2018), at 15 (Responseto QuestionIII, Parts
(a) through (g)).

'951 Cohen Information; Cohen 8/21/18 Transcript.

'052 Diea Agreementat 4, United States v. Michael Cohen, 1:18-cr-850 (S.D.N.Y. Nov. 29, 2018).

'°53 President Trump Departure Remarks, C-SPAN (Nov.29, 2018). In contrast to the President’s
remarks following Cohen’sguilty plea, Cohen’s August 28, 2017 statement to Congress stated that Cohen,
not the President, “decided to abandon the proposal” in late January 2016; that Cohen “did not ask or brief
Mr. Trump . . . before I made the decision to terminate further work on the proposal”; and that the decision
to abandon the proposal was “unrelated” to the Campaign. P-SCO-000009477 (Statement of Michael D.
Cohen, Esq. (Aug. 28, 2017)).

1054 President Trump Departure Remarks, C-SPAN (Nov.29, 2018).

1955 President Trump Departure Remarks, C-SPAN (Nov.29, 2018).

'056 President Trump Departure Remarks, C-SPAN (Nov.29, 2018).

150



U.S. Departmentof Justice

Atterney_Werk-Preduet //Proteeted-Under

the decision.!°°’ The Office also again askedfor the timing of the President’s discussions with
Cohen about Trump Tower Moscowand asked him to specify “what period of the campaign”he

was involved in discussions concerning the project.!°* In response, the President’s personal
counseldeclined to provide additional information from the President and stated that “the President

has fully answeredthe questionsat issue.”!°?

In the weeks following Cohen’s plea and agreement to provide assistance to this Office,

the President repeatedly implied that Cohen’s family members were guilty of crimes. On

December 3, 2018, after Cohen had filed his sentencing memorandum, the President tweeted,

““Michael Cohen asks judge for no Prison Time.’ You mean he can doall of the TERRIBLE,
unrelated to Trump, things having to do with fraud, big loans, Taxis, etc., and not serve a long

prison term? He makesupstories to get a GREAT & ALREADYreduced deal for himself, and

get his wife andfather-in-law (who has the money?) offScott Free. He lied for this outcome and

should, in my opinion, serve a full and complete sentence.”!°° PETRIMMeareTTT MET   
On December12, 2018, Cohen wassentencedto three years ofimprisonment.'°° The next

day, the Presidentsent a series of tweets that said:

I never directed Michael Cohen to break the law. ... Those charges were just agreed to by

him in order to embarrass the president and get a much reduced prison sentence, which he

did—including the fact that his family was temporarily let off the hook. As a lawyer,
Michaelhasgreatliability to me!!°

On December 16, 2018, the President tweeted, “Remember, Michael Cohen only becamea ‘Rat’

after the FBI did something which wasabsolutely unthinkable & unheard of until the Witch Hunt

wasillegally started. They BROKE INTO AN ATTORNEY’S OFFICE! Whydidn’t they break

into the DNC to get the Server, or Crooked’s office?!

In January 2019, after the media reported that Cohen would provide public testimony in a

congressional hearing, the President made additional public comments suggesting that Cohen’s

'957 1/23/19 Letter, Special Counsel’s Office to President’s Personal Counsel.

1058 1/23/19 Letter, Special Counsel’s Office to President’s Personal Counsel.

1059 9/6/19 Letter, President’s Personal Counsel to Special Counsel’s Office.

'069 @realDonaldTrump 12/3/18 (10:24 a.m. ET and 10:29 a.m. ET) Tweets (emphasis added).

1061 @realDonaldTrump 12/3/18 (10:48 a.m. ET) Tweet.

1962 Cohen 12/12/18 Transcript.

'963 @realDonaldTrump 12/13/18 (8:17 a.m. ET,8:25 a.m. ET,and 8:39 a.m. ET) Tweets (emphasis
added).

'964 @realDonaldTrump 12/16/18 (9:39 a.m. ET) Tweet.
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family members had committed crimes. In an interview on Fox on January 12, 2019, the President

was asked whether he was worried about Cohen’s testimony and responded:

[I]n order to get his sentence reduced, [Cohen] says “TI have anidea, I’ll ah, tell—I’Il give

you someinformation on the president.” Well, there is no information. But he shouldgive

information maybeon his father-in-law because that’s the one that people wantto look at

because where does that money—that’s the money in the family. And I guess he didn’t

want to talk about his father-in-law, he’s trying to get his sentence reduced. Soit’s ah,

pretty sad. You know,it’s weak andit’s very sad to watch a thinglike that.'°°

On January 18, 2019, the President tweeted, “Kevin Corke, @FoxNews ‘Don’t forget,

Michael Cohenhasalready been convicted of perjury and fraud, and as recently as this week, the
Wall Street Journal has suggested that he may have stolen tensofthousandsofdollars... .” Lying

to reducehisjail time! Watchfather-in-law!?'°

On January 23, 2019, Cohen postponed his congressionaltestimony,citing threats against
his family.'°°7 The nextday, the President tweeted, “So interesting that bad lawyer Michael Cohen,
whosadly will not be testifying before Congress, is using the lawyer of Crooked Hillary Clinton

to represent him—Gee,how did that happen?””!0%

Also in January 2019, Giuliani gave press interviews that appeared to confirm Cohen’s

accountthat the Trump Organization pursued the Trump Tower Moscowproject well past January

2016. Giuliani stated that “it’s our understanding that [discussions about the Trump Moscow

project] went on throughout 2016. Weren’t a lot of them, but there were conversations. Can’t be
sure of the exact date. But the president can remember having conversations with him aboutit.

The president also remembers—yeah, probably up—could be up to as far as October,

November.”!°In an interview with the New York Times, Giuliani quoted the President as saying
that the discussions regarding the Trump Moscow project were “going on from the day I

announcedto the day I won.”!°”° On January 21, 2019, Giuliani issued a statement that said: “My
recent statements about discussions during the 2016 campaign between Michael Cohen and

candidate Donald Trump about a potential Trump Moscow ‘project’ were hypothetical and not
based on conversationsI had with the president.”!07!

1965 Jeanine Pirro Interview with President Trump, Fox News(Jan. 12, 2019) (emphasis added).

1066 @realDonaldTrump 1/18/19 (10:02 a.m. ET) Tweet (emphasis added).

1067 Statement by Lanny Davis, Cohen’s personal counsel(Jan. 23, 2019).

1068 @realDonaldTrump 1/24/19 (7:48 a.m. ET) Tweet.

1069 Meet the Press Interview with Rudy Giuliani, NBC (Jan. 20, 2019).

1079 Mark Mazzettiet al., Moscow Skyscraper Talks Continued Through “the Day I Won,” Trump
Is Said to Acknowledge, New York Times (Jan. 20, 2019).

‘071 Maggie Haberman, Giuliani Says His Moscow Trump Tower Comments Were “Hypothetical”,
New York Times (Jan. 21, 2019). Ina letter to this Office, the President’s counsel stated that Giuliani’s

public comments “were not intended to suggest nor did they reflect knowledge of the existence or timing
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Analysis

In analyzing the President’s conduct related to Cohen, the following evidence is relevant

to the elements of obstructionofjustice.

a. Obstructive act. We gathered evidence of the President’s conduct related to Cohen

ontwoissues: (i) whether the President or others aided or participated in Cohen’s false statements
to Congress, and (ii) whether the President took actions that would have the natural tendency to

prevent Cohen from providing truthful information to the government.

is First, with regard to Cohen’s false statements to Congress, while there is

evidence, described below, that the President knew Cohen provided false testimony to Congress

about the Trump Tower Moscowproject, the evidence available to us does notestablish that the
President directed or aided Cohen’s false testimony.

Cohensaid that his statements to Congress followed a “party line” that developed within

the campaignto align with the President’s public statements distancing the President from Russia.

Cohenalso recalled that, in speaking with the President in advanceoftestifying, he madeit clear

that he would stay on message—which Cohen believed they both understood would require false
testimony. But Cohen said that he and the President did not explicitly discuss whether Cohen’s

testimony about the Trump Tower Moscow project would be or wasfalse, and the President did

not direct him to provide false testimony. Cohenalso said he did nottell the President about the

specifics of his planned testimony. During the time when his statement to Congress was being

drafted and circulated to members ofthe JDA, Cohen did not speak directly to the President about

the statement, but rather communicated with the President’s personal counsel—as corroborated by
phone records showing extensive communications between Cohen and the President’s personal

counsel before Cohen submitted his statement and when hetestified before Congress.

Cohen recalled that in his discussions with the President’s personal counsel on August 27,

2017—the day before Cohen’s statement was submitted to Congress—Cohensaid that there were
more communications with Russia and more communications with candidate Trump than the

statement reflected. Cohen recalled expressing some concern at that time. According to Cohen,

the President’s personal counsel—who did not have first-hand knowledge of the project—

responded by saying that there was no need to muddythe water, that it was unnecessary to include

those details because the project did not take place, and that Cohen should keep his statement short
and tight, not elaborate, stay on message, and not contradict the President. Cohen’s recollection
of the content of those conversations is consistent with direction about the substance of Cohen’s
draft statement that appeared to come from members of the JDA. For example, Cohen omitted

any reference to his outreach to Russian governmentofficials to set up a meeting between Trump

and Putin during the United Nations General Assembly, and Cohenbelieved it was a decision of

of conversations beyond that contained in the President’s [written responses to the Special Counsel’s
Office].” 2/6/19 Letter, President’s Personal Counsel to Special Counsel’s Office.
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the JDAto delete the sentence, “The building project led me to make limited contacts with Russian

governmentofficials.”

The President’s personal counsel declined to provide us with his account of his

conversations with Cohen, and there is no evidence available to us that indicates that the President

was aware ofthe information Cohen provided to the President’s personal counsel. The President’s
conversations with his personal counsel were presumptively protected by attorney-client privilege,

and wedid not seek to obtain the contents of any such communications. The absence of evidence

about the President and his counsel’s conversations about the drafting of Cohen’s statement

precludes us from assessing what, if any, role the President played.

ii. Second, we considered whether the President took actions that would have

the natural tendency to prevent Cohen from providing truthful information to criminal

investigators or to Congress.

Before Cohen began to cooperate with the government, the President publicly and privately

urged Cohen to stay on message and not“flip.” Cohen recalled the President’s personal counsel

telling him that he would be protected so long as he did not go “rogue.” In the days and weeks

that followed the April 2018 searches of Cohen’s homeandoffice, the President told reporters that

Cohen was a “good man”and said he was “a fine person with a wonderful family . . . who I have

always liked & respected.” Privately, the President told Cohen to “hang in there” and “stay

strong.” People who were close to both Cohen and the President passed messages to Cohen that

“the President loves you,” “the boss loves you,” and “everyone knowsthe boss has your back.”

Through the President’s personal counsel, the President also had previously told Cohen “thanks
for what you do”after Cohen provided information to the media about payments to womenthat,

according to Cohen, both Cohen and the President knew wasfalse. At that time, the Trump

Organization continued to pay Cohen’s legal fees, which was important to Cohen. Cohen also

recalled discussing the possibility of a pardon with the President’s personal counsel, who told him

to stay on message and everything would be fine. The President indicated in his public statements

that a pardon had not been ruled out, and also stated publicly that “[m]ost people will flip if the

Governmentlets them out of trouble” but that he “d[idn’t] see Michael doing that.”

After it was reported that Cohen intended to cooperate with the government, however, the

President accused Cohen of “mak[ing] up stories in order to get himself out of an unrelated jam

(Taxi cabs maybe?),” called Cohen a “rat,” and on multiple occasions publicly suggested that

Cohen’s family members had committed crimes. The evidence concerning this sequence of events

could support an inference that the President used inducements in the form of positive messages

in an effort to get Cohen not to cooperate, and then turned to attacks and intimidation to deter the

provision of information or undermine Cohen’s credibility once Cohen began cooperating.

b. Nexusto an official proceeding. The President’s relevant conduct towards Cohen
occurred whenthe President knew the Special Counsel’s Office, Congress, and the U.S. Attorney’s
Office for the Southern District ofNew York were investigating Cohen’s conduct. The President

acknowledged through his public statements and tweets that Cohen potentially could cooperate
with the governmentinvestigations.
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cos Intent. In analyzing the President’s intent in his actions towards Cohen as a

potential witness, there is evidence that could support the inference that the President intended to

discourage Cohen from cooperating with the government because Cohen’s information would shed
adverse light on the President’s campaign-period conduct and statements.

i. Cohen’s false congressional testimony about the Trump Tower Moscow

project was designed to minimize connections between the President and Russia andto help limit

the congressional and DOJ Russia investigations—a goal that was in the President’s interest, as

reflected by the President’s own statements. During and after the campaign, the President made

repeated statements that he had “no business” in Russia and said that there were “no deals that

could happen in Russia, because we’ve stayed away.” As Cohen knew, and as herecalled

communicating to the President during the campaign, Cohen’s pursuit of the Trump Tower

Moscowproject cast doubt on the accuracy or completeness of these statements.

In connection with his guilty plea, Cohen admitted that he had multiple conversations with

candidate Trumpto give him status updates about the Trump Tower Moscowproject, that the

conversations continued through at least June 2016, and that he discussed with Trumppossible
travel to Russia to pursue the project. The conversations were not off-hand, according to Cohen,
because the project had the potential to be so lucrative. In addition, text messages to and from

Cohen and other records further establish that Cohen’s efforts to advance the project did not end °

in January 2016 and that in May and June 2016, Cohen wasconsidering the timing for possible

trips to Russia by him and Trumpin connection with the project.

The evidence could support an inference that the President was aware ofthese facts at the

time of Cohen’s false statements to Congress. Cohen discussed the project with the Presidentin

early 2017 following media inquiries. Cohen recalled that on September 20, 2017, the day after

he released to the public his opening remarks to Congress—whichsaid the project “was terminated
in January of 2016”—the President’s personal counsel told him the President was pleased with
what Cohen had said about Trump Tower Moscow. And after Cohen’sguilty plea, the President
told reporters that he had ultimately decided not to do the project, which supports the inference

that he remained aware of his own involvement in the project and the period during the Campaign

in whichthe project was being pursued.

ii. The President’s public remarks following Cohen’s guilty plea also suggest

that the President may have been concerned about what Cohentold investigators about the Trump
Tower Moscow project. At the time the President submitted written answers to questions from

this Office about the project and othersubjects, the media had reported that Cohen was cooperating

with the government but Cohen had notyet pleaded guilty to making false statements to Congress.

Accordingly, it was not publicly known what information about the project Cohen had provided

to the government. In his written answers, the President did not provide details aboutthe timing

and substance of his discussions with Cohen about the project and gave no indication that he had

decided to no longer pursue the project. Yet after Cohen pleaded guilty, the President publicly

stated that he had personally made the decision to abandon the project. The President then declined

to clarify the seeming discrepancy to our Office or answer additional questions. The content and

timing of the President’s provision of information about his knowledge and actions regarding the

Trump Tower Moscowproject is evidence that the President may have been concerned aboutthe

information that Cohen could provide as a witness.
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iii. The President’s concern about Cohen cooperating may have been directed

at the Southern District of New York investigation into other aspects of the President’s dealings

with Cohenrather than an investigation of Trump Tower Moscow. There also is some evidence

that the President’s concern about Cohen cooperating was based on the President’s stated belief

that Cohen would provide false testimony against the President in an attempt to obtain a lesser

sentence for his unrelated criminal conduct. The President tweeted that Manafort, unlike Cohen,

refused to “break” and “makeupstories in order to get a ‘deal.’” And after Cohen pleaded guilty

to making false statements to Congress, the President said, “what [Cohen]’s trying to do is get a

reduced sentence. So he’s lying about a project that everybody knew about.” But the President

also appeared to defend the underlying conduct, saying, “Even if [Cohen] wasright, it doesn’t

matter because I was allowed to do whatever I wanted during the campaign.” As described above,

there is evidence that the President knew that Cohen had madefalse statements about the Trump

Tower Moscowproject and that Cohen did so to protect the President and minimize the President’s

connections to Russia during the campaign.

iv. Finally, the President’s statements insinuating that members of Cohen’s
family committed crimes after Cohen began cooperating with the government could be viewed as

an effort to retaliate against Cohen and chill further testimony adverse to the President by Cohen

or others. It is possible that the President believes, as reflected in his tweets, that Cohen “ma|[d]e[]

up stories”in order to get a deal for himself and “get his wife and father-in-law . . . off Scott Free.”
It also is possible that the President’s mention ofCohen’s wife andfather-in-law were notintended

to affect Cohen as a witness but rather were part of a public-relations strategy aimed atdiscrediting

Cohen and deflecting attention away from the President on Cohen-related matters. But the
President’s suggestion that Cohen’s family members committed crimes happened more than once,
including just before Cohen was sentenced(at the same time as the President stated that Cohen

“should, in my opinion, serve a full and complete sentence”) and again just before Cohen was

scheduledto testify before Congress. The timing of the statements supports an inference that they

were intendedat least in part to discourage Cohen from further cooperation.

L. Overarching Factual Issues

Although this report does not contain a traditional prosecution decision or declination

decision, the evidence supports several general conclusions relevant to analysis of the facts
concerning the President’s course of conduct.

1. Three features of this case renderit atypical compared to the heartland obstruction-of-

justice prosecutions brought by the Departmentof Justice.

First, the conduct involved actions by the President. Someofthe conduct did not implicate

the President’s constitutional authority and raises garden-variety obstruction-of-justice issues.

Other events we investigated, however, drew upon the President’s Article II authority, which

raised constitutional issues that we address in VolumeII, Section III-B, infra. A factual analysis

of that conduct would haveto take into accountboth that the President’s acts were facially lawful
and that his position as head of the Executive Branch provides him with unique and powerful

meansof influencing official proceedings, subordinate officers, and potential witnesses.
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Second, many obstruction cases involve the attempted or actual cover-up of an underlying

crime. Personal criminal conduct can furnish strong evidencethat the individual had an improper

obstructive purpose, see, e.g., United States v. Willoughby, 860 F.2d 15, 24 (2d Cir. 1988), or that

he contemplated an effect on an official proceeding, see, e.g., United States v. Binday, 804 F.3d

558, 591 (2d Cir. 2015). But proof of such a crime is not an element of an obstruction offense.

See United States v. Greer, 872 F.3d 790, 798 (6th Cir. 2017)(stating, in applying the obstruction

sentencing guideline, that “obstruction of a criminal investigation is punishable even if the

prosecutionis ultimately unsuccessfulor even ifthe investigation ultimately reveals no underlying

crime”). Obstruction of justice can be motivated by a desire to protect non-criminal personal

interests, to protect against investigations where underlying criminalliability falls into a gray area,

or to avoid personal embarrassment. The injury to the integrity of the justice system is the same

regardless ofwhether a person committed an underlying wrong.

In this investigation, the evidence does not establish that the President was involved in an

underlying crime related to Russian election interference. But the evidence does point to a range

of other possible personal motives animating the President’s conduct. These include concernsthat
continued investigation would call into question the legitimacy of his election and potential

uncertainty about whether certain events—such as advance notice of WikiLeaks’s release of
hacked informationorthe June 9, 2016 meeting between senior campaignofficials and Russians—
could be seen as criminal activity by the President, his campaign,or his family.

Third, many of the President’s acts directed at witnesses, including discouragement of

cooperation with the government and suggestions of possible future pardons, occurred in public

view. While it may be more difficult to establish that public-facing acts were motivated by a
corrupt intent, the President’s powerto influence actions, persons, and events is enhanced by his

uniqueability to attract attention through use of mass communications. And noprinciple of law

excludes public acts from the scope of obstruction statutes. If the likely effect of the acts is to

intimidate witnessesoralter their testimony,the justice system’s integrity is equally threatened.

2. Although the events we investigated involved discrete acts—e.g., the President’s
statement to Comey about the Flynn investigation, his termination of Comey, and his efforts to

removethe Special Counsel—itis important to view the President’s pattern ofconduct as a whole.
That pattern shedslight on the nature of the President’s acts and the inferences that can be drawn

abouthis intent.

a. Our investigation found multiple acts by the President that were capable of exerting

undue influence over law enforcement investigations, including the Russian-interference and

obstruction investigations. The incidents were often carried out through one-on-one meetings in

which the President sought to use his official power outside of usual channels. These actions

ranged from efforts to remove the Special Counsel and to reverse the effect of the Attorney

General’s recusal; to the attempteduse of official power to limit the scope of the investigation; to
direct and indirect contacts with witnesses with the potential to influencetheir testimony. Viewing

the acts collectively can help to illuminate their significance. For example, the President’s

direction to McGahnto have the Special Counsel removed was followed almost immediately by
his direction to Lewandowski to tell the Attorney General to limit the scope of the Russia
investigation to prospective election-interference only—a temporal connection that suggests that

both acts were taken with a related purpose with respect to the investigation.
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The President’s efforts to influence the investigation were mostly unsuccessful, but that is

largely because the persons who surrounded the President declined to carry out orders or accede

to his requests. Comeydid not endthe investigation ofFlynn, which ultimately resulted in Flynn’s

prosecution and conviction for lying to the FBI. McGahndid nottell the Acting Attorney General

that the Special Counsel must be removed, but was instead prepared to resign over the President’s
order. Lewandowski and Dearborn did not deliver the President’s message to Sessions that he

should confine the Russia investigation to future election meddling only. And McGahnrefused to
recede from his recollections about events surrounding the President’s direction to have the Special

Counsel removed, despite the President’s multiple demands that he do so. Consistent with that

pattern, the evidence we obtained would not support potential obstruction charges against the

President’s aides and associates beyond thosealreadyfiled.

b. In considering the full scope of the conduct weinvestigated, the President’s actions can

be divided into two distinct phases reflecting a possible shift in the President’s motives. In the

first phase, before the President fired Comey, the President had been assured that the FBI had not

opened an investigation of him personally. The President deemed it critically important to make

public that he was not under investigation, and he included that information in his termination

letter to Comeyafter other efforts to have that information disclosed were unsuccessful.

Soon after he fired Comey, however, the President became aware that investigators were

conducting an obstruction-of-justice inquiry into his own conduct. That awareness marked a

significant change in the President’s conduct and the start of a second phase of action. The

President launched public attacks on the investigation and individuals involved in it who could
possess evidence adverse to the President, while in private, the President engaged in a series of

targeted efforts to control the investigation. For instance, the President attempted to remove the

Special Counsel; he sought to have Attorney General Sessions unrecuse himself and limit the

investigation; he sought to prevent public disclosure ofinformation aboutthe June 9, 2016 meeting

between Russians and campaignofficials; and he used public forumsto attack potential witnesses

who might offer adverse information and to praise witnesses who declined to cooperate with the

government. Judgments about the nature of the President’s motives during each phase would be

informed by thetotality of the evidence.
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III. LEGAL DEFENSES TO THE APPLICATION OF OBSTRUCTION-OF-JUSTICE STATUTES TO

THE PRESIDENT

The President’s personal counsel has written to this Office to advance statutory and

constitutional defenses to the potential application of the obstruction-of-justice statutes to the
President’s conduct.!°” Asa statutory matter, the President’s counsel has argued that a core

obstruction-of-justice statute, 18 U.S.C. § 1512(c)(2), does not cover the President’s actions.!°7

Asa constitutional matter, the President’s counsel argued that the President cannotobstruct justice

by exercising his constitutional authority to close DepartmentofJustice investigations or terminate
the FBI Director.'°* Under that view, any statute that restricts the President’s exercise of those

powers would impermissibly intrude on the President’s constitutional role. The President’s

counsel has concededthatthe President maybe subject to criminal lawsthat do notdirectly involve

exercises of his Article II authority, such as laws prohibiting bribing witnesses or suborning

perjury.'°> But counsel has made categorical argument that “the President’s exercise of his

constitutional authority here to terminate an FBI Director and to close investigations cannot
constitutionally constitute obstruction ofjustice.”!°”

In analyzing counsel’s statutory arguments, we concluded that the President’s proposed
interpretation of Section 1512(c)(2) is contrary to the litigating position of the Department of

Justice and is not supported by principles of statutory construction.

Asfor the constitutional arguments, we recognized that the Department of Justice and the

courts have not definitively resolved these constitutional issues. We therefore analyzed the
President’s position through the framework of Supreme Court precedent addressing the separation
of powers. Under that framework, we concluded, Article II of the Constitution does not

categorically and permanently immunize the President from potentialliability for the conduct that

weinvestigated. Rather, our analysis led us to conclude thatthe obstruction-of-justice statutes can

'972 6/23/17 Letter, President’s Personal Counsel to Special Counsel’s Office; see also 1/29/18
Letter, President’s Personal Counsel to Special Counsel’s Office; 2/6/18 Letter, President’s Personal

Counsel to Special Counsel’s Office; 8/8/18 Letter, President’s Personal Counsel to Special Counsel’s
Office,at 4.

'°73 9/6/18 Letter, President’s Personal Counsel to Special Counsel’s Office, at 2-9. Counsel has
also noted that other potentially applicable obstruction statutes, such as 18 U.S.C. § 1505, protect only
pending proceedings. 6/23/17 Letter, President’s Personal Counsel to Special Counsel’s Office, at 7-8.
Section 1512(c)(2) is not limited to pending proceedings, but also applies to future proceedings that the
person contemplated. See VolumeII, Section ITI.A, supra.

'074 6/23/17 Letter, President’s Personal Counselto Special Counsel’s Office,at 1 (“[T]he President
cannotobstruct. . . by simply exercising these inherent Constitutional powers.”).

175 6/23/17 Letter, President’s Personal Counselto Special Counsel’s Office, at 2 n. 1.

1076 6/23/17 Letter, President’s Personal Counsel to Special Counsel’s Office, at 2 n.1 (dashes
omitted); see also 8/8/18 Letter, President’s Personal Counsel to Special Counsel’s Office, at 4 (“[T]he

obstruction-of-justice statutes cannot be read so expansively asto create potentialliability based on facially
lawful acts undertaken by the President in furtherance of his core Article II discretionary authority to
removeprincipal officers or carry out the prosecution function.”).
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validly prohibit a President’s corrupt efforts to use his official powersto curtail, end, or interfere

with an investigation.

A. Statutory Defenses to the Application of Obstruction-Of-Justice Provisions to

the Conduct UnderInvestigation

Theobstruction-of-justice statute most readily applicable to our investigation is 18 U.S.C.

§ 1512(c)(2). Section 1512(c) provides:

(c) Whoever corruptly—

(1) alters, destroys, mutilates, or conceals a record, document, or other object, or

attempts to do so, with the intent to impair the object’s integrity or availability for

use in an official proceeding; or

(2) otherwise obstructs, influences, or impedes anyofficial proceeding, or attempts

to do so,

shall be fined underthistitle or imprisoned not more than 20 years,or both.

The Department of Justice has taken the position that Section 1512(c)(2) states a broad,

independent, and unqualified prohibition on obstruction of justice.’ While defendants have
argued that subsection (c)(2) should be read to cover only acts that would impair the availability

or integrity of evidence because that is subsection (c)(1)’s focus, strong arguments weigh against

that proposedlimitation. The text of Section 1512(c)(2) confirmsthat its sweep is not tethered to

Section 1512(c)(1); courts have so interpreted it; its history does not counsel otherwise; and no

principle of statutory construction dictates a contrary view. On its face, therefore, Section

1512(c)(2) applies to all corrupt means of obstructing a proceeding, pending or contemplated—

including by improperexercises ofofficial power. In addition, other statutory provisions that are
potentially applicable to certain conduct we investigated broadly prohibit obstruction of

proceedings that are pending before courts, grand juries, and Congress. See 18 U.S.C. §§ 1503,

1505. Congress has also specifically prohibited witness tampering. See 18 U.S.C. § 1512(b).

1. The Text of Section 1512(c)(2) Prohibits a Broad Range of Obstructive Acts

Several textual features of Section 1512(c)(2) support the conclusion that the provision

broadly prohibits corrupt means of obstructing justice and is not limited by the more specific

prohibitions in Section 1512(c)(1), which focus on evidence impairment.

First, the text of Section 1512(c)(2) is unqualified: it reaches acts that “obstruct[],
influence[], or impede[] any official proceeding” when committed “corruptly.” Nothing in Section

1512(c)(2)’s text limits the provision to acts that would impair the integrity or availability of
evidence for use in an official proceeding. In contrast, Section 1512(c)(1) explicitly includes the

requirementthat the defendantact “with the intent to impair the object’s integrity or availability

1077 See U.S. Br., United States v. Kumar, Nos. 06-5482-cr(L), 06-5654—cr(CON)(2d Cir. filed
Oct. 26, 2007), at pp. 15-28; United States v. Singleton, Nos. H-04-CR-514SS, H-06-cr-80 (S.D.Tex.filed

June 5, 2006).
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for use in an official proceeding,” a requirement that Congressalso included in twoother sections

of Section 1512. See 18 U.S.C. §§ 1512(a)(2)(B)(ii) (use of physical force with intent to cause a

person to destroy an object “with intent to impair the integrity or availability of the object for use
in an official proceeding”); 1512(b)(2)(B) (use of intimidation, threats, corrupt persuasion, or

misleading conduct with intent to cause a person to destroy an object “with intent to impair the

integrity or availability of the object for use in an official proceeding”). But no comparableintent
or conduct element focused on evidence impairment appears in Section 1512(c)(2). The intent

element in Section 1512(c)(2) comes from the word “corruptly.” See, e.g., United. States v.
McKibbins, 656 F.3d 707, 711 (7th Cir. 2011) (“The intent element is important because the word
‘corruptly’ is what serves to separate criminal and innocent acts of obstruction.”) (internal

quotation marks omitted). And the conduct element in Section 1512(c)(2) is “obstruct[ing],

influenc[ing], or imped[ing]” a proceeding. Congress is presumed to have acted intentionally in

the disparate inclusion and exclusion of evidence-impairment language. See Loughrin v. United

States, 573 U.S. 351, 358 (2014) (“[W]hen ‘Congress includes particular language in one section

of a statute but omits it in another’—let alone in the very next provision—this Court ‘presume[s]’

that Congress intended a difference in meaning”) (quoting Russello v. United States, 464 U.S. 16,

23 (1983)); accord Digital Realty Trust, Inc. v. Somers, 138 S. Ct. 767, 777 (2018).

Second, the structure of Section 1512 supports the conclusion that Section 1512(c)(2)

defines an independentoffense. Section 1512(c)(2) delineates a complete crime with different

elements from Section 1512(c)(1)—and each subsection of Section 1512(c) contains its own
“attempt” prohibition, underscoring that they are independent prohibitions. The two subsections
of Section 1512(c) are connected by the conjunction “or,” indicating that each provides an

alternative basis for criminalliability. See Loughrin, 573 U.S. at 357 (“ordinary use [of ‘or’] is

almost always disjunctive, that is, the words it connects are to be given separate meanings”)

(internal quotation marks omitted). In Loughrin, for example, the Supreme Court relied on the use

of the word “or” to hold that adjacent and overlapping subsections of the bank fraud statute, 18
U.S.C. § 1344, state distinct offenses and that subsection 1344(2) therefore should not be
interpreted to contain an additional element specified only in subsection 1344(1). Id; see also

Shaw v. United States, 137 S. Ct. 462, 465-469 (2016) (recognizing that the subsections of the

bank fraud statute “overlap substantially” but identifying distinct circumstances covered by

each).'°78 And here, as in Loughrin, Section 1512(c)’s “two clauses have separate numbers, line
breaks before, between, and after them, and equivalent indentation—thus placing the clauses

visually on an equal footing andindicating that they have separate meanings.” 573 U.S.at 359.

Third, the introductory word “otherwise” in Section 1512(c)(2) signals that the provision

covers obstructive acts that are different from thoselisted in Section 1512(c)(1). See Black’s Law

Dictionary 1101 (6th ed. 1990) (“otherwise” means“in a different manner; in another way, or in
other ways”); see also, e.g., American Heritage College Dictionary Online (“1. In another way;

1078 The Office of Legal Counsel recently relied on several of the same interpretive principles in
concluding that language that appearedin the first clause of the Wire Act, 18 U.S.C. § 1084,restricting its
prohibition against certain betting or wagering activities to “any sporting event or contest,” did not apply
to the second clause of the same statute, which reaches other betting or wagering activities. See
Reconsidering Whether the Wire Act Applies to Non-Sports Gambling (Nov. 2, 2018), slip op. 7 (relying
on plain language); id. at 11 (finding it not “tenable to read into the second clause the qualifier ‘on any
sporting event or contest’ that appearsin the first clause”); id. at 12 (relying on Digital Realty).
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differently; 2. Under other circumstances”); see also Gooch v. United States, 297 U.S. 124, 128

(1936)(characterizing “otherwise”as a “broad term” and holding that a statutory prohibition on

kidnapping “for ransom or reward or otherwise” is not limited by the words “ransom” and

“reward” to kidnappings for pecuniary benefits); Collazos v. United States, 368 F.3d 190, 200 (2d
Cir. 2004) (construing “otherwise” in 28 U.S.C. § 2466(1)(C) to reach beyond the “specific

examples”listed in prior subsections, thereby covering the “myriad means that human ingenuity
might devise to permit a person to avoid the jurisdiction of a court”); cf Begay v. United States,

553 U.S. 137, 144 (2006) (recognizing that “otherwise” is defined to mean “in a different way or

manner,” and holding that the word “otherwise” introducing the residual clause in the Armed
Career Criminal Act, 18 U.S.C. § 924(e)(2)(B)(ii), can, but need not necessarily, “refer to a crime

thatis similar to the listed examples in somerespects butdifferent in others”).!°” The purpose of

the word “otherwise” in Section 1512(c)(2) is therefore to clarify that the provision covers
obstructive acts other than the destruction of physical evidence with the intent to impair its

integrity or availability, which is the conduct addressed in Section 1512(c)(1). The word
“otherwise” does not signal that Section 1512(c)(2) has less breadth in covering obstructive

conduct than the language ofthe provision implies.

2. Judicial Decisions Support a Broad Reading of Section 1512(c)(2)

Courts have not limited Section 1512(c)(2) to conduct that impairs evidence, but instead

have readit to cover obstructive acts in any form.

As one court explained, “[t]his expansive subsection operates as a catch-all to cover

‘otherwise’ obstructive behavior that might not constitute a more specific offense like document

destruction, whichis listed in (c)(1).” United States v. Volpendesto, 746 F.3d 273, 286 (7th Cir.

2014) (some quotation marks omitted). For example, in United States v. Ring, 628 F. Supp. 2d

195 (D.D.C. 2009), the court rejected the argumentthat “§ 1512(c)(2)’s reference to conduct that
‘otherwise obstructs, influences, or impedesanyofficial proceeding’ is limited to conductthatis

similar to the type of conduct proscribed by subsection (c)(1)—namely, conduct that impairs the

integrity or availability of ‘record[s], documents[s], or other object[s] for use in an official

proceeding.” Jd. at 224. The court explained that “the meaning of § 1512(c)(2) is plain onits
face.” Jd. (alternations in original), And courts have upheld convictions underSection 1512(c)(2)

that did not involve evidence impairment, but instead resulted from conduct that more broadly
thwarted arrests or investigations. See, e.g., United States v. Martinez, 862 F.3d 223, 238(2d Cir.

2017) (police officer tipped off suspects about issuance of arrest warrants before “outstanding

warrants could be executed, thereby potentially interfering with an ongoing grand jury

proceeding”); United States v. Ahrensfield, 698 F.3d 1310, 1324-1326 (10th Cir. 2012) (officer

disclosed existence of an undercoverinvestigation to its target); United States v. Phillips, 583 F.3d
1261, 1265 (10th Cir. 2009) (defendantdisclosed identity of an undercover officer thus preventing

him from making controlled purchases from methamphetamine dealers). Those cases illustrate
that Section 1512(c)(2) applies to corrupt acts—including by public officials—that frustrate the

1979 Tn Sykes v. United States, 564 U.S. 1, 15 (2011), the Supreme Court substantially abandoned
Begay’s readingofthe residual clause, and in Johnson v. United States, 135 S. Ct. 2551 (2015), the Court
invalidated the residual clause as unconstitutionally vague. Begay’s analysis of the word “otherwise” is
thusoflimited value.
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commencementor conduct of a proceeding, and notjust to acts that make evidence unavailable or

impairits integrity.

Section 1512(c)(2)’s breadth is reinforced by the similarity of its language to the omnibus

clause of 18 U.S.C. § 1503, which covers anyone who “corruptly . . . obstructs, or impedes, or
endeavors to influence, obstruct, or impede, the due administration of justice.” That clause of

Section 1503 follows two more specific clausesthat protect jurors, judges, and court officers. The
omnibus clause has nevertheless been construed to be “far more general in scope than the earlier
clauses ofthe statute.” United States v. Aguilar, 515 U.S. 593, 599 (1995). “The omnibusclause

is essentially a catch-all provision which generally prohibits conduct that interferes with the due
administration ofjustice.” United States v. Brenson, 104 F.3d 1267, 1275 (11th Cir. 1997). Courts

have accordingly givenit a “non-restrictive reading.” United States v. Kumar, 617 F.3d 612, 620

(2d Cir. 2010); id, at 620 n.7 (collecting cases from the Third, Fourth, Sixth, Seventh, and Eleventh

Circuits). As one court has explained, the omnibusclause “prohibits acts that are similar in result,
rather than manner, to the conduct described in the first part of the statute.” United States v.

Howard, 569 F.2d 1331, 1333 (Sth Cir. 1978). While the specific clauses “forbid certain means
of obstructing justice . . . the omnibus clause aimsat obstruction ofjustice itself, regardless of the

meansusedto reach that result.” Jd. (collecting cases). Given the similarity of Section 1512(c)(2)

to Section 1503’s omnibus clause, Congress would have expected Section 1512(c)(2) to coveracts
that produced a similarresult to the evidence-impairmentprovisions—i.e., the result ofobstructing
justice—rather than covering only acts that were similar in manner. Read this way, Section

1512(c)(2) serves a distinct function in the federal obstruction-of-justice statutes: it captures
corrupt conduct, other than document destruction, that has the natural tendency to obstruct

contemplated as well as pending proceedings.

Section 1512(c)(2) overlaps with other obstruction statutes, but it does not render them

superfluous. Section 1503, for example, which covers pending grand jury and judicial

proceedings, and Section 1505, which covers pending administrative and congressional

proceedings, reach “endeavorsto influence, obstruct, or impede” the proceedings—a broadertest

for inchoate violations than Section 1512(c)(2)’s “attempt” standard, which requires a substantial
step towards a completed offense. See United States v. Sampson, 898 F.3d 287, 302 (2d Cir. 2018)
(“[E]fforts to witness tamperthat rise to the level of an ‘endeavor’yet fall short of an ‘attempt’

cannot be prosecuted under § 1512.”); United States v. Leisure, 844 F.2d 1347, 1366-1367 (8th

Cir. 1988) (collecting cases recognizing the difference between the “endeavor” and “attempt”
standards). And 18 U.S.C. § 1519, which prohibits destruction of documents or records in

contemplation of an investigation or proceeding, does not require the “nexus” showing under
Aguilar, which Section 1512(c)(2) demands. See, e.g., United States v. Yielding, 657 F.3d 688,

712 (8th Cir. 2011) (“The requisite knowledge and intent [under Section 1519] can be present even

if the accused lacks knowledge that he is likely to succeed in obstructing the matter.”); United

States v. Gray, 642 F.3d 371, 376-377 (2d Cir. 2011) (“[I]n enacting § 1519, Congress rejected

any requirementthat the governmentprove a link between a defendant’s conductand an imminent
or pendingofficial proceeding.”). The existence of even “substantial” overlap is not “uncommon”
in criminal statutes. Loughrin, 573 U.S. at 359 n.4; see Shaw, 137 S. Ct. at 458-469; Aguilar, 515

USS. at 616 (Scalia, J., dissenting) (“The fact that there is now some overlap between § 1503 and

§ 1512 is no more intolerable than the fact that there is some overlap between the omnibus clause

of § 1503 and the other provisions of § 1503itself.”). But given that Sections 1503, 1505, and
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1519 each reach conduct that Section 1512(c)(2) does not, the overlap provides no reason to give

Section 1512(c)(2) anartificially limited construction. See Shaw, 137 S. Ct. at 469,108

3. The Legislative History of Section 1512(c)(2) Does Not Justify NarrowingIts

Text

“Given the straightforward statutory command”in Section 1512(c)(2), “there is no reason

to resort to legislative history.” United States v. Gonzales, 520 U.S. 1, 6 (1997). In any event, the

legislative history of Section 1512(c)(2) is not a reason to impose extratextual limitations on its

reach.

Congress enacted Section 1512(c)(2) as part the Sarbanes-Oxley Act of 2002, Pub. L. No.

107-204, Tit. XI, § 1102, 116 Stat. 807. The relevant section of the statute was entitled

“Tampering with a Record or Otherwise Impeding an Official Proceeding.” 116 Stat. 807

(emphasis added). Thattitle indicates that Congress intended the two clauses to have independent

effect. Section 1512(c) was added as a floor amendmentin the Senate and explained as closing a

certain “loophole” with respect to “document shredding.” See 148 Cong. Rec. $6545 (July 10,

2002) (Sen. Lott); id. at S6549-S6550 (Sen. Hatch). But those explanations do not limit the enacted

text. See Pittston Coal Group v. Sebben, 488 U.S. 105, 115 (1988) (“[I]t is not the law that a

statute can have no effects which are not explicitly mentioned in its legislative history.”); see also

Encino Motorcars, LLC y. Navarro, 138 S. Ct. 1134, 1143 (2018) (“Even if Congress did not

foresee all of the applications ofthe statute, that is no reason not to give the statutory text a fair

reading.”). The floor statements thus cannot detract from the meaning of the enacted text. See

Barnhart v. Sigmon Coal Co., 534 U.S. 438, 457 (2002) (“Floor statements from two Senators
cannot amendthe clear and unambiguouslanguage of a statute. We see no reasonto give greater

weight to the views of two Senators than to the collective votes of both Houses, which are

memorialized in the unambiguousstatutory text.”). That principle has particular force where one

of the proponents of the amendment to Section 1512 introduced his remarks as only “briefly

elaborat[ing] on some ofthe specific provisions contained in this bill.’ 148 Cong. Rec. $6550

(Sen. Hatch).

Indeed, the language Congress used in Section 1512(c)(2)—prohibiting “corruptly ...

obstruct[ing], influenc[ing], or imped[ing] any official proceeding” or attempting to do so—

parallels a provision that Congress considered years earlier in a bill designed to strengthen
protectionsagainst witness tampering and obstruction ofjustice. While the earlier provision is not

a direct antecedent of Section 1512(c)(2), Congress’s understanding of the broad scope of the

1089 The Supreme Court’s decision in Marinello v. United States, 138 S. Ct. 1101 (2018), does not
support imposing a non-textual limitation on Section 1512(c)(2). Marinello interpreted the tax obstruction
statute, 26 U.S.C. § 7212(a), to require “ta ‘nexus’ between the defendant’s conduct and a particular
administrative proceeding.” Jd. at 1109. The Court adopted that construction in light of the similar
interpretation given to “other obstruction provisions,”id. (citing Aguilar and Arthur Andersen), as wellas
considerations of context, legislative history, structure of the criminal tax laws, fair warning, and lenity. Jd.

at 1106-1108. The type of “nexus” element the Court adopted in Marinello already applies under Section
1512(c)(2), and the remaining considerations the Court cited do not justify reading into Section 1512(c)(2)

languagethat is not there. See Bates v. United States, 522 U.S. 23, 29 (1997) (the Court “ordinarily resist[s]

reading words or elements into a statute that do not appear onits face.”).
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earlier provision is instructive. Recognizing that “the proper administration of justice may be

impeded or thwarted” by a “variety of corrupt methods. . . limited only by the imagination of the
criminally inclined,” S. Rep. No. 532, 97th Cong., 2d Sess. 17-18 (1982), Congress considered a

bill that would have amended Section 1512 by making it a crime, inter alia, when a person

“corruptly . . . influences, obstructs, or impedes. . . [t]he enforcement and prosecution of federal

law,”“administration of a law under which an official proceeding is being or may be conducted,”

or the “exercise of a Federal legislative powerof inquiry.” /d. at 17-19 (quoting S. 2420).

The Senate Committee explained that:

[T]he purpose of preventing an obstruction of or miscarriage of justice cannot be fully

carried out by a simple enumeration of the commonly prosecuted obstruction offenses.

There must also be protection against the rare type of conduct that is the product of the

inventive criminal mind and whichalso thwarts justice.

Id. at 18. The report gave examples of conduct “actually prosecuted under the current residual

clause [in 18 U.S.C. § 1503], which would probably not be covered in this series [of provisions]

without a residual clause.” Jd. One prominent example was “[a] conspiracy to cover up the

Watergate burglary andits aftermath by having the Central Intelligence Agency seek to interfere

with an ongoing FBI investigation of the burglary.” Jd. (citing United States v. Haldeman, 559

F.2d 31 (D.C.Cir. 1976)). The report therefore indicates a congressional awarenessnotonly that

residual-clause language resembling Section 1512(c)(2) broadly covers a wide variety of

obstructive conduct, but also that such language reaches the improper use of governmental

processes to obstruct justice—specifically, the Watergate cover-up orchestrated by White House

officials including the President himself. See Haldeman, 559 F.3d at 51, 86-87, 120-129, 162,108!

4. General Principles of Statutory Construction Do Not Suggest That Section

1512(c)(2) is Inapplicable to the Conduct in this Investigation

The requirement of fair warning in criminal law, the interest in avoiding due process
concernsin potentially vague statutes, and the rule of lenity do not justify narrowing the reach of

Section 1512(c)(2)’s text.!°8?

a. As with other criminal laws, the Supreme Court has“exercised restraint” in interpreting

obstruction-of-justice provisions, both out of respect for Congress’s role in defining crimes and in

the interest of providing individuals with “fair warning” of what a criminal statute prohibits.

Marinello vy. United States, 138 S. Ct. 1101, 1106 (2018); Arthur Andersen, 544 U.S. at 703;

‘8! The Senate ultimately accepted the House version of the bill, which excluded an omnibus
clause. See United States v. Poindexter, 951 F.2d 369, 382-383 (D.C. Cir. 1991) (tracing history of the

proposed omnibus provision in the witness-protection legislation). During the floor debate on the bill,
Senator Heinz,oneofthe initiators and primary backers ofthe legislation, explained that the omnibus clause
was beyond the scope of the witness-protection measure at issue and likely “duplicative” of other
obstruction laws, 128 Cong. Rec. 26,810 (1982) (Sen. Heinz), presumably referring to Sections 1503 and
1505.

1°82 Th a separate section addressing considerations uniqueto the presidency, we considerprinciples
of statutory construction relevant in that context. See VolumeII, Section III.B.1, infra.

165



U.S. DepartmentofJustice
Work//Proteeted

Aguilar, 515 U.S. at 599-602. In several obstruction cases, the Court has imposed a nexustest that

requires that the wrongful conducttargeted by the provision besufficiently connectedto an official

proceeding to ensure the requisite culpability. Marinello, 138 S. Ct. at 1109; Arthur Andersen,
544 USS. at 707-708; Aguilar, 515 U.S. at 600-602. Section 1512(c)(2) has been interpreted to

require a similar nexus. See, e.g., United States v. Young, 916 F.3d 368, 386 (4th Cir. 2019);

United States v. Petruk, 781 F.3d 438, 445 (8th Cir. 2015); United States v. Phillips, 583 F.3d
1261, 1264 (10th Cir. 2009); United States v. Reich, 479 F.3d 179, 186 (2d Cir. 2007). To satisfy
the nexus requirement, the government must show as an objective matter that a defendantacted
“in a mannerthatis likely to obstruct justice,” such that the statute “excludes defendants who have

an evil purpose but use means that would only unnaturally and improbably be successful.”

Aguilar, 515 U.S. at 601-602 (internal quotation marks omitted); see id. at 599 (“the endeavor

must have the natural and probable effect of interfering with the due administration of justice”)
(internal quotation marks omitted). The government must also show as a subjective matter that

the actor “contemplated a particular, foreseeable proceeding.” Petruk, 781 F.3d at 445. Those

requirements alleviate fair-warning concerns by ensuring that obstructive conduct has a close
enough connection to existing or future proceedings to implicate the dangers targeted by the
obstruction laws and that the individual actually has the obstructive result in mind.

b. Courts also seek to construe statutes to avoid due process vagueness concerns. See,e.g.,

McDonnell v. United States, 136 S. Ct. 2355, 2373 (2016); Skilling v. United States, 561 U.S. 358,
368, 402-404 (2010). Vagueness doctrine requires that a statute define a crime “with sufficient
definiteness that ordinary people can understand what conductis prohibited” and “in a manner that

does not encouragearbitrary and discriminatory enforcement.” Jd. at 402-403(internal quotation

marks omitted). The obstruction statutes’ requirement of acting “corruptly” satisfies that test.

“Acting ‘corruptly’ within the meaning of § 1512(c)(2) means acting with an improper
purpose and to engage in conduct knowingly and dishonestly with the specific intent to subvert,

impedeor obstruct” the relevant proceeding. United States v. Gordon, 710 F.3d 1124, 1151 (10th

Cir. 2013) (some quotation marks omitted). The majority opinion in Aguilar did not address the
defendant’s vagueness challenge to the word “corruptly,” 515 U.S. at 600 n. 1, but Justice Scalia’s

separate opinion did reach that issue and would have rejected the challenge, id. at 616-617 (Scalia,

J., joined by Kennedy and Thomas, JJ., concurring in part and dissenting in part). “Statutory

language need not be colloquial,” Justice Scalia explained, and “the term ‘corruptly’ in criminal

lawshas a longstanding and well-accepted meaning. It denotes an act done with an intent to give
some advantage inconsistent with official duty and the rights of others.” Jd. at 616 (internal

quotation marks omitted; citing lower court authority and legal dictionaries). Justice Scalia added

that “in the context of obstructing jury proceedings, any claim of ignorance of wrongdoing is

incredible.” Jd. at 617. Lower courts have also rejected vagueness challenges to the word

“corruptly.” See, e.g., United States v. Edwards, 869 F.3d 490, 501-502 (7th Cir. 2017); United

States v. Brenson, 104 F.3d 1267, 1280-1281 (11th Cir. 1997); United States v. Howard, 569 F.2d

1331, 1336 n.9 (Sth Cir, 1978). This well-established intent standard precludes the need to limit

the obstruction statutes to only certain kinds of inherently wrongful conduct.!°%

'83 Tn United States v. Poindexter, 951 F.2d 369 (D.C.Cir. 1991), the court of appeals found the
term “corruptly” in 18 U.S.C. § 1505 vague as applied to a person who provided false information to
Congress. After suggesting that the word “corruptly” was vague on its face, 951 F.2d at 378, the court
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c. Finally, the rule of lenity does notjustify treating Section 1512(c)(2)as a prohibition on
evidence impairment, as opposed to an omnibus clause. The rule of lenity is an interpretive

principle that resolves ambiguity in criminal laws in favor of the less-severe construction.

Clevelandv. United States, 531 U.S. 12, 25 (2000). “[A]s [the Court has] repeatedly emphasized,”

however,the rule of lenity applies only if, “after considering text, structure, history and purpose,
there remains a grievous ambiguity or uncertainty in the statute such that the Court must simply
guess as to what Congress intended.” Abramski y. United States, 573 U.S. 169, 188 n.10 (2014)

(internal quotation marks omitted). The rule has been cited, for example, in adopting a narrow

meaningof“tangible object” in an obstruction statute when the prohibition’s title, history, and list

of prohibited acts indicated a focus on destruction of records. See Yates v. United States, 135 S.

Ct. 1074, 1088 (2015) (plurality opinion) (interpreting “tangible object” in the phrase “record,

document, or tangible object” in 18 U.S.C. § 1519 to mean an item capable of recording or
preserving information). Here, as discussed above, the text, structure, and history of Section

1512(c)(2) leaves no “grievous ambiguity” about the statute’s meaning. Section 1512(c)(2)

defines a structurally independent general prohibition on obstruction of official proceedings.

5. Other Obstruction Statutes Might Apply to the Conduct in this Investigation

Regardless whether Section 1512(c)(2) covers all corrupt acts that obstruct, influence, or
impede pending or contemplated proceedings, other statutes would apply to such conduct in

pending proceedings, provided that the remaining statutory elements are satisfied. As discussed
above, the omnibus clause in 18 U.S.C. § 1503(a) applies generally to obstruction of pending

judicial and grand proceedings.'°* See Aguilar, 515 U.S. at 598 (noting that the clause is “far
more general in scope” than preceding provisions). Section 1503(a)’s protections extend to

witness tampering andto other obstructive conduct that has a nexus to pending proceedings. See
Sampson, 898 F.3d at 298-303 & n.6 (collecting cases from eight circuits holding that Section

1503 covers witness-related obstructive conduct, and cabining prior circuit authority). And

Section 1505 broadly criminalizes obstructive conduct aimed at pending agency and congressional
proceedings.'°8 See, e.g., United States v. Rainey, 757 F.3d 234, 241-247 (Sth Cir. 2014).

concluded that the statute did not clearly apply to corrupt conduct by the person himself and the “core”
conduct to which Section 1505 could constitutionally be applied was one person influencing another person
to violate a legal duty. Jd. at 379-386. Congress later enacted a provision overturning that result by
providing that “[a]s used in [S]ection 1505, the term ‘corruptly’ means acting with an improper purpose,
personally or by influencing another, including by making a false or misleading statement, or withholding,
concealing, altering, or destroying a documentor other information.” 18 U.S.C. § 1515(b). Other courts

have declined to follow Poindexter either by limiting it to Section 1505 and the specific conductat issue in
that case, see Brenson, 104 F.3d at 1280-1281; readingit as narrowly limited to certain types of conduct,
see United States v. Morrison, 98 F.3d 619, 629-630 (D.C.Cir. 1996); or by noting that it predated Arthur
Andersen’s interpretation of the term “corruptly,” see Edwards, 869 F.3d at 501-502.

'984 Section 1503(a) provides for criminal punishmentof:

Whoever . . . corruptly or by threats or force, or by any threatening letter or
communication, influences, obstructs, or impedes, or endeavors to influence, obstruct, or

impede, the due administration ofjustice.

'85 Section 1505 provides for criminal punishmentof:
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Finally, 18 U.S.C. § 1512(b)(3) criminalizes tampering with witnesses to prevent the

communication of information about a crime to law enforcement. The nexus inquiry articulated

in Aguilar—that an individual has “knowledge that his actions are likely to affect the judicial
proceeding,” 515 U.S. at 599—doesnot apply to Section 1512(b)(3). See United States v. Byrne,

435 F.3d 16, 24-25 (1st Cir, 2006). The nexus inquiry turns instead on the actor’s intent to prevent

communications to a federal law enforcementofficial. See Fowler v. United States, 563 U.S. 668,

673-678 (2011).

In sum,in light of the breadth of Section 1512(c)(2) and the other obstruction statutes, an

argument that the conductat issue in this investigation falls outside the scope of the obstruction -
laws lacks merit.

B. Constitutional Defenses to Applying Obstruction-Of-Justice Statutes to

Presidential Conduct

The President has broaddiscretion to direct criminal investigations. The Constitution vests

the “executive Power” in the President and enjoins him to “take Care that the Lawsbefaithfully
executed.” U.S. Const. Art II, §§ 1, 3. Those powers and duties form the foundation of

prosecutorial discretion. See United States v. Armstrong, 517 U.S. 456, 464 (1996) (Attorney

General and United States Attorneys “have this latitude because they are designated by statute as

the President’s delegates to help him discharge his constitutional responsibility to ‘take Care that
the Lawsbe faithfully executed.’”). The President also has authority to appoint officers of the

United States and to remove those whom hehas appointed. U.S. ConsrT. ARTII, § 2, cl. 2 (granting

authority to the President to appoint all officers with the advice and consent of the Senate, but

providing that Congress may vest the appointment ofinferior officers in the President alone, the
heads of departments, or the courts of law); see also Free Enterprise Fund vy, Public Company

Accounting Oversight Board, 561 U.S. 477, 492-493, 509 (2010) (describing removal authority as

flowing from the President’s “responsibility to take care that the laws befaithfully executed”).

Although the President has broad authority under Article II, that authority coexists with

Congress’s Article I power to enact laws that protect congressional proceedings, federal

investigations, the courts, and grand juries against corrupt efforts to undermine their functions.

Usually, those constitutional powers function in harmony, with the President enforcing the
criminal laws underArticle IT to protect against corrupt obstructive acts. But when the President’s

official actions come into conflict with the prohibitions in the obstruction statutes, any

constitutional tension is reconciled through separation-of-powers analysis.

Whoevercorruptly . . . influences, obstructs, or impedes or endeavorsto influence,

obstruct, or impede the due and proper administration of the law under which any pending
proceeding is being had before any department or agency of the United States, or the due
and proper exercise of the power of inquiry under which any inquiry or investigation is
being had by either House, or any committee of either House or any joint committee of the
Congress.
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The President’s counsel has argued that “the President’s exercise of his constitutional

authority . . . to terminate an FBI Director andto close investigations . . . cannot constitutionally

constitute obstruction of justice.”'°8° As noted above, no Department ofJustice position or
Supreme Court precedent directly resolved this issue. We did not find counsel’s contention,

however, to accord with our reading of the Supreme Court authority addressing separation-of-

powers issues. Applying the Court’s framework for analysis, we concluded that Congress can

validly regulate the President’s exercise ofofficial duties to prohibit actions motivated by a corrupt

intent to obstruct justice. The limited effect on presidential powerthat results from that restriction

would not impermissibly underminethe President’s ability to perform his Article II functions.

1. The Requirement of a Clear Statement to Apply Statutes to Presidential

Conduct Does Not Limit the Obstruction Statutes 

Before addressing Article II issues directly, we consider one threshold statutory-
construction principle that is unique to the presidency: “Theprinciple that general statutes must

be read as not applying to the President if they do not expressly apply where application would
arguably limit the President’s constitutional role.” OLC, Application of 28 U.S.C. § 458 to

Presidential Appointments of Federal Judges, 19 Op. O.L.C. 350, 352 (1995). This “clear

statement rule,”id., has its source in two principles: statutes should be construed to avoid serious

constitutional questions, and Congress should not be assumed to have altered the constitutional

separation of powers without clear assurancethat it intended that result. OLC, The Constitutional

Separation ofPowers Between the President and Congress, 20 Op. O.L.C. 124, 178 (1996).

The Supreme Court has applied that clear-statementrule in several cases. In one leading
case, the Court construed the Administrative Procedure Act, 5 U.S.C. § 701 ef seq., not to apply

to judicial review ofpresidential action. Franklin v. Massachusetts, 505 U.S. 788, 800-801 (1992).

The Court explained that it “would require an express statement by Congress before assumingit

intended the President’s performanceofhis statutory duties to be reviewed for abuse ofdiscretion.”

Id. at 801. In another case, the Court interpreted the word “utilized” in the Federal Advisory

Committee Act (FACA), 5 U.S.C. App., to apply only to the use of advisory committees

established directly or indirectly by the government, thereby excluding the American Bar

Association’s advice to the DepartmentofJustice about federal judicial candidates. Public Citizen

v. United States Department ofJustice, 491 U.S. 440, 455, 462-467 (1989). The Court explained

that a broaderinterpretation of the term “utilized” in FACA would raise serious questions whether
the statute “infringed unduly on the President’s Article II power to nominate federal judges and

violated the doctrine of separation of powers.” Jd. at 466-467. Another case found that an
established canon ofstatutory construction applied with “special force” to provisions that would

impinge on the President’s foreign-affairs powers if construed broadly. Sale v. Haitian Centers

Council, 509 U.S. 155, 188 (1993) (applying the presumption against extraterritorial application

to construe the Refugee Act of 1980 as not governing in an overseas context whereit could affect

“foreign and military affairs for which the President has unique responsibility”), See Application

186 6/23/17 Letter, President’s Personal Counsel to Special Counsel’s Office, at 2 n. 1.
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of 28 U.S.C. § 458 to Presidential Appointments of Federal Judges, 19 Op. O.L.C. at 353-354

(discussing Franklin, Public Citizen, and Sale).

The DepartmentofJustice has relied on this clear-statementprinciple to interpret certain

statutes as not applying to the Presidentatall, similar to the approach taken in Franklin. See, e.g.,

Memorandum for Richard T. Burress, Office of the President, from Laurence H. Silberman,

Deputy Attorney General, Re: Conflict of Interest Problems Arising out of the President’s

Nomination ofNelson A. Rockefeller to be Vice President under the Twenty-Fifth Amendment to
the Constitution, at 2, 5 (Aug. 28, 1974) (criminal conflict-of-interest statute, 18 U.S.C. § 208,

does not apply to the President). Other OLC opinionsinterpret statutory text not to apply to certain

presidential or executive actions because of constitutional concerns. See Application of28 U.S.C.
§ 458 to Presidential Appointments ofFederal Judges, 19 Op. O.L.C. at 350-357 (consanguinity

limitations on court appointments, 28 U.S.C. § 458, found inapplicable to “presidential
appointments ofjudges to the federal judiciary”); Constraints Imposed by 18 U.S.C. § 1913 on

Lobbying Efforts, 13 Op. O.L.C. 300, 304-306 (1989) (limitation on the use ofappropriated funds
for certain lobbying programs found inapplicable to certain communications by the President and
executive officials).

But OLChasalso recognized that this clear-statementrule “does not apply with respect to

a statute that raises no separation of powers questions wereit to be applied to the President,” such

as the federal bribery statute, 18 U.S.C. § 201. Application of 28 U.S.C. § 458 to Presidential
Appointments ofFederal Judges, 19 Op. O.L.C. at 357 n.11. OLC explained that “[a]pplication

of § 201 raises no separation of powers question, let alone a serious one,” because [t]he
Constitution confers no powerin the President to receive bribes.” Jd. In support ofthat conclusion,
OLCnoted constitutional provisions that forbid increases in the President’s compensation while
in office, “which is what a bribe would function to do,”id. (citing U.S. CONST. ART.II, § 1, cl. 7),

and the express constitutional power of “Congress to impeach [and convict] a President for, inter

alia, bribery,” id. (citing U.S. CONST. ARTII, § 4).

Under OLC’s analysis, Congress can permissibly criminalize certain obstructive conduct
by the President, such as suborning perjury, intimidating witnesses, or fabricating evidence,

because those prohibitions raise no separation-of-powers questions. See Application of28 U.S.C.
§ 458 to Presidential Appointments of Federal Judges, 19 Op. O.L.C. at 357 n.1l. The
Constitution does not authorize the President to engage in such conduct, and those actions would
transgress the President’s duty to “take Care that the Lawsbe faithfully executed.” U.S. Const.

ART II, §§ 3. In view of those clearly permissible applications of the obstruction statutes to the

President, Franklin’s holding that the President is entirely excluded from a statute absent a clear
statement would not apply in this context.

A morelimited application of a clear-statementrule to exclude from the obstruction statutes
only certain acts by the President—for example, removing prosecutors or ending investigations

for corrupt reasons—would be difficult to implement as a matter of statutory interpretation. It is
not obvious how a clear-statement rule would apply to an omnibus provision like Section

1512(c)(2) to exclude corruptly motivated obstructive acts only whencarried out in the President’s

conductof office. No statutory term could easily bear that specialized meaning. For example, the
word “corruptly” has a well-established meaning that does not exclude exercises of official power
for corrupt ends. Indeed, an established definition states that “corruptly” means action with an
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intent to secure an improper advantage “inconsistent with official duty and therights of others.”
BALLENTINE’S LAW DICTIONARY276 (3d ed. 1969) (emphasis added). And it would be contrary

to ordinary rules of statutory construction to adopt an unconventional meaning of a statutory term

only when applied to the President. See United States v. Santos, 553 U.S. 507, 522 (2008)
(plurality opinion ofScalia, J.) (rejecting proposal to “giv[e] the same word, in the samestatutory

provision, different meanings in different factual contexts’); cf Public Citizen, 491 U.S. at 462-

467 (giving the term “utilized” in the FACA a uniform meaningto avoid constitutional questions).

Nor could such an exclusion draw on a separate and established background interpretive

presumption, such as the presumption against extraterritoriality applied in Sale. The principle that

courts will construe a statute to avoid serious constitutional questions “is not a license for the

judiciary to rewrite language enacted bythe legislature.” Salinas v. United States, 522 U.S. 52,

59-60 (1997). “It is one thing to acknowledge and accept . . . well defined (or even newly

enunciated), generally applicable, backgroundprinciples of assumedlegislative intent. It is quite

another to espouse the broad proposition that criminal statutes do not have to be read as broadly
as they are written, but are subject to case-by-case exceptions.” Brogan vy. United States, 522 U.S.

398, 406 (1998).

Whena proposed construction “would thus function as an extra-textual limit on [a statute’ s]
compass,”thereby preventing the statute “from applying to a hostof casesfalling within its clear

terms,” Loughrin, 573 U.S. at 357, it is doubtful that the construction would reflect Congress’s

intent. That is particularly so with respectto obstruction statutes, which “have been given a broad
and all-inclusive meaning.” Rainey, 757 F.3d at 245 (discussing Sections 1503 and 1505) (internal

quotation marks omitted). Accordingly, since no established principle of interpretation would

exclude the presidential conduct we have investigated from statutes such as Sections 1503, 1505,

1512(b), and 1512(c)(2), we proceed to examine the separation-of-powers issues that could be

raised as an Article II defenseto the application of those statutes.

2. Separation-of-Powers Principles Support the Conclusion that Congress May

Validly Prohibit Corrupt Obstructive Acts Carried Out Throughthe President’s

Official Powers

When Congress imposesa limitation on the exercise of Article IT powers, the limitation’s

validity depends on whether the measure “disrupts the balance between the coordinate branches.”

Nixon v. Administrator ofGeneral Services, 433 U.S. 425, 443 (1977). “Even when a branch does

not arrogate powertoitself, . . . the separation-of-powers doctrine requires that a branch not impair

another in the performance ofits constitutional duties.” Loving v. United States, 517 U.S. 748,

757 (1996). The “separation of powers does not mean,” however, “that the branches ‘oughtto

havenopartial agency in, or no controul over the acts of each other.’” Clinton v. Jones, 520 U.S.

681, 703 (1997) (quoting James Madison, The Federalist No. 47, pp. 325-326 (J. Cooke ed. 1961)

(emphasis omitted)). In this context, a balancing test applies to assess separation-of-powersissues.

Applying that test here, we concluded that Congress can validly make obstruction-of-justice
statutes applicable to corruptly motivated official acts of the President without impermissibly

undermining his Article II functions.
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a. The Supreme Court’s Separation-of-Powers Balancing Test Applies

In This Context

A congressionally imposed limitation on presidential action is assessed to determine “the

extent to whichit prevents the Executive Branch from accomplishingits constitutionally assigned

functions,” and, if the “potential for disruption is present[,] .. . whether that impact is justified by

an overriding need to promote objectives within the constitutional authority of Congress.”

Administrator of General Services, 433 U.S. at 443; see Nixon vy. Fitzgerald, 457 U.S. 731,753-

754 (1982); United States v. Nixon, 418 U.S. 683, 706-707 (1974). That balancing test applies to

a congressionalregulation ofpresidential power through the obstruction-of-justice laws. '°°”

Whenan Article II power has not been “explicitly assigned by the text of the Constitution

to be within the sole province of the President, but rather was thought to be encompassed within

the general grant to the President of the ‘executive Power,’” the Court has balanced competing
constitutional considerations. Public Citizen, 491 U.S. at 484 (Kennedy, J., concurring in the

judgment, joined by Rehnquist, C.J., and O’Connor, J.). As Justice Kennedy noted in Public

Citizen, the Court has applied a balancing test to restrictions on “the President’s power to remove

Executive officers, a power[that] . . . is not conferred by any explicit provision in the text of the

Constitution (as is the appointment power), but rather is inferred to be a necessary part ofthe grant

of the ‘executive Power.’” Jd. (citing Morrison v. Olson, 487 U.S. 654, 694 (1988), and Myers v.

United States, 272 U.S. 52, 115-116 (1926)). Consistent with that statement, Morrison sustained

a good-cause limitation on the removal of an inferior officer with defined prosecutorial

responsibilities after determining that the limitation did not impermissibly undermine the

President’s ability to perform his Article II functions. 487 U.S. at 691-693, 695-696. The Court
has also evaluated other general executive-powerclaims through a balancing test. For example,

the Court evaluated the President’s claim of an absoluteprivilege for presidential communications
abouthis official acts by balancing that interest against the Judicial Branch’s need for evidence in
acriminal case. United States v. Nixon, supra (recognizinga qualified constitutional privilege for
presidential communications on official matters). The Court has also upheld a law that provided

for archival accessto presidential records despite a claim of absolute presidential privilege over
the records. Administrator of General Services, 433 U.S. at 443-445, 451-455. The analysis in

those cases supports applying a balancing test to assess the constitutionality of applying the

obstruction-of-justice statutes to presidential exercises of executive power.

Onlyin a few instances has the Court applied a different framework. When the President’s

poweris “both ‘exclusive’ and ‘conclusive’ on the issue,” Congress is precluded from regulating
its exercise. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2084 (2015). In Zivotofsky, for example, the

Court followed “Justice Jackson’s familiar tripartite framework”in Youngstown Sheet & Tube Co.
v. Sawyer, 343 U.S. 579, 635-638 (1952) (Jackson, J., concurring), and held that the President’s

'°87 OLC applied such a balancing test in concluding that the President is not subject to criminal
prosecution while in office, relying on many of the same precedents discussed in this section. See A Sitting
President's Amenability to Indictment and Criminal Prosecution, 24 Op. O.L.C. 222, 237-238, 244-245

(2000)(relying on,inter alia, UnitedStates v. Nixon, Nixon v. Fitzgerald, and Clinton y. Jones, and quoting
the legal standard from Administrator of General Services vy. Nixon that is applied in the text), OLC
recognized that “[t]he balancing analysis” it had initially relied on in finding that a sitting Presidentis
immune from prosecution had “been adopted as the appropriate mode of analysis by the Court.” /d. at 244.
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authority to recognize foreign nations is exclusive. Id. at 2083, 2094. See also Public Citizen 491
USS.at 485-486 (Kennedy, J., concurring in thejudgment) (citing the power to grant pardons under

U.S. CONST., ART.IT, § 2, cl. 1, and the Presentment Clauses for legislation, U.S. CONST., ART.I,

§ 7, Cls. 2, 3, as examples ofexclusive presidential powers by virtue of constitutionaltext).

But even when a poweris exclusive, “Congress’ powers, andits central role in making

laws, give it substantial authority regarding many of the policy determinations that precede and

follow”the President’s act. Zivotofsky, 135 S. Ct. at 2087. For example, although the President’s
powerto grant pardonsis exclusive and not subject to congressional regulation, see United States

v. Klein, 80 U.S. (13 Wall.) 128, 147-148 (1872), Congress hasthe authority to prohibit the corrupt

use of“anything ofvalue” to influence the testimony ofanother personin ajudicial, congressional,

or agency proceeding, 18 U.S.C. § 201(b)(3)—which would include the offer or promise of a

pardon to inducea persontotestify falsely or not to testify at all. The offer of a pardon would

precede the act of pardoning and thus be within Congress’s power to regulate even if the pardon

itself is not. Just as the Speech or Debate Clause, U.S. CONST. ART.I,§ 6, cl.1, absolutely protects

legislative acts, but not a legislator’s “taking or agreeing to take moneyfor a promiseto act in a

certain way . .. for it is taking the bribe, not performanceoftheillicit compact, that is a criminal

act,” United States v. Brewster, 408 U.S. 501, 526 (1972) (emphasis omitted), the promise of a

pardon to corruptly influence testimony would not be a constitutionally immunized act. The

application of obstruction statutes to such promises therefore would raise no serious separation-

of-powersissue.

b. The Effect of Obstruction-of-Justice Statutes on the President’s

Capacity to Perform His Article II Responsibilities is Limited

Under the Supreme Court’s balancing test for analyzing separation-of-powersissues, the

first task is to assess the degree to which applying obstruction-of-justice statutes to presidential

actionsaffects the President’s ability to carry out his Article II responsibilities. Administrator of

General Services, 433 U.S. at 443. As discussed above, applying obstruction-of-justice statutes

to presidential conduct that doesnot involve the President’s conductofoffice—suchasinfluencing

the testimony of witnesses—is constitutionally unproblematic. The President has no more right

than other citizens to impede official proceedings by corruptly influencing witness testimony. The
conduct would be equally improper whether effectuated through direct efforts to produce false

testimony or suppress the truth, or through the actual, threatened, or promised use ofofficial

powersto achieve the sameresult.

The President’s action in curtailing criminal investigations or prosecutions, or discharging

law enforcementofficials, raises different questions. Each type ofaction involves the exercise of

executive discretion in furtherance ofthe President’s duty to “take Care that the Lawsbe faithfully

executed.” U.S. Const., ART. II, § 3. Congress may not supplant the President’s exercise of

executive power to supervise prosecutions or to remove officers who occupy law enforcement

positions. See Bowsher v. Synar, 478 U.S. 714, 726-727 (1986) (“Congress cannot reserve for

itself the power of removal of an officer charged with the execution of the laws except by
impeachment. . . . [Because t]he structure of the Constitution does not permit Congress to execute

the laws, . . . [t]his kind of congressional control over the execution of the laws . .°. is

constitutionally impermissible.”). Yet the obstruction-of-justice statutes do not aggrandize power

in Congress or usurp executive authority. Instead, they impose a discrete limitation on conduct
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only whenit is taken with the “corrupt” intent to obstruct justice. The obstruction statutes thus

would restrict presidential action only by prohibiting the President from acting to obstruct official

proceedings for the improper purpose of protecting his own interests. See Volume II, Section

TI.A.3, supra.

The direct effect on the President’s freedom of action would correspondingly be a limited

one. A preclusion of “corrupt”official action is not a major intrusion on Article II powers. For

example, the proper supervision of criminal law does not demand freedom for the President to act

with the intention of shielding himself from criminal punishment, avoiding financialliability, or

preventing personal embarrassment. To the contrary, a statute that prohibits official action
undertaken for such personal purposesfurthers, rather than hinders, the impartial and evenhanded
administration of the law. And the Constitution does not mandate that the President have
unfettered authority to direct investigations or prosecutions, with no limits whatsoever, in order to

carry out his Article II functions. See Heckler v. Chaney, 470 U.S. 821, 833 (1985) (“Congress
may limit an agency’s exercise of enforcement powerif it wishes, either by setting substantive

priorities, or by otherwise circumscribing an agency’s powerto discriminate amongissues or cases

it will pursue.”); United States v. Nixon, 418 U.S. at 707 (“[t]o read the Art. II powers of the

President as providing an absolute privilege [to withhold confidential communications from a

criminaltrial]... would upset the constitutional balance of ‘a workable government’ and gravely

impair the role of the courts under Art. IIT’).

Nor must the President have unfettered authority to remove all Executive Branchofficials

involved in the execution of the laws. The Constitution establishes that Congress haslegislative
authority to structure the Executive Branch by authorizing Congress to create executive

departments and officer positions and to specify how inferior officers are appointed. E.g., U.S.

ConsT., ART. I, § 8, cl. 18 (Necessary and Proper Clause); ART. II, § 2, cl. 1 (Opinions Clause);

ArT.II, § 2, cl. 2 (Appointments Clause); see Free Enterprise Fund, 561 U.S. at 499. While the

President’s removal poweris an important means of ensuring that officers faithfully execute the

law, Congress has a recognized authority to place certain limits on removal. Jd. at 493-495.

The President’s removal powersare at their zenith with respect to principal officers—that

is, officers who must be appointed by the President and who report to him directly. See Free

Enterprise Fund, 561 U.S. at 493, 500. The President’s “exclusive and illimitable power of

removal” of those principal officers furthers “the President’s ability to ensure that the laws are

faithfully executed.” Jd. at 493, 498 (internal quotation marks omitted); Myers, 272 U.S.at 627.

Thus,“there are some ‘purely executive’ officials who must be removable by the Presidentat will

if he is able to accomplishhis constitutional role.” Morrison, 487 U.S. at 690; Myers, 272 U.S.at

134 (the President’s “cabinet officers must dohis will,” and “[t]he momentthat he loses confidence

in the intelligence, ability, judgment, or loyalty of any one of them, he must have the powerto
remove him without delay”); cf Humphrey’s Executor v. United States, 295 U.S. 602 (1935)

(Congress has the powerto create independent agencies headed by principal officers removable

only for good cause). In light of those constitutional precedents, it may be that the obstruction
statutes could not be constitutionally applied to limit the removalof a cabinet officer such as the
Attorney General. See 5 U.S.C. § 101; 28 U.S.C. § 503. In that context, at least absent

circumstances showing that the President was clearly attempting to thwart accountability for

personal conduct while evading ordinary political checks and balances, even the highly limited
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regulation imposed by the obstruction statutes could possibly intrude too deeply on the President’s

freedom to select and supervise the membersofhis cabinet.

The removalofinferior officers, in contrast, need not necessarily be at will for the President

to fulfill his constitutionally assigned role in managing the Executive Branch. “[I]nferior officers

are officers whose work is directed and supervised at some level by other officers appointed by

the President with the Senate’s consent.” Free Enterprise Fund, 561 U.S. at 510 (quoting Edmond

v. United States, 520 U.S. 651, 663 (1997)) (internal quotation marks omitted). The Supreme

Court has long recognized Congress’s authority to place for-cause limitations on the President’s

removal of“inferior Officers” whose appointment maybe vestedin the head ofa department. U.S.

Const. ART. II, § 2, cl. 2. See United States v. Perkins, 116 U.S. 483, 485 (1886) (“The
constitutional authority in Congress to thus vest the appointment[of inferior officers in the heads

of departments] implies authority to limit, restrict, and regulate the removal by such laws as
Congress may enact in relation to the officers so appointed”) (quoting lower court decision);

Morrison, 487 U.S.at 689 n. 27 (citing Perkins); accordid. at 723-724 & n.4 (Scalia, J., dissenting)

(recognizing that Perkins is “established” law); see also Free Enterprise Fund, 561 U.S. at 493-

495 (citing Perkins and Morrison). The category ofinferior officers includes both the FBI Director

and the Special Counsel, each of whom reports to the Attorney General. See 28 U.S.C. §§ 509,

515(a), 531; 28 C.F.R. Part 600. Their work is thus “directed and supervised”by a presidentially-

appointed, Senate-confirmed officer. See In re: Grand Jury Investigation, _ F.3d __, 2019 WL
921692,at *3-*4 (D.C. Cir. Feb. 26, 2019) (holding that the Special Counselis an “inferior officer”

for constitutional purposes).

Wherethe Constitution permits Congress to impose a good-causelimitation on the removal
of an Executive Branch officer, the Constitution should equally permit Congress to bar removal
for the corrupt purpose of obstructing justice. Limiting the.range of permissible reasons for
removalto excludea “corrupt” purpose imposesa lesser restraint on the President than requiring
an affirmative showing of good cause. It follows that for such inferior officers, Congress may
constitutionally restrict the President’s removal authority if that authority was exercised for the
corrupt purposeofobstructing justice. And evenif a particularinferior officer’s position might be
of such importance to the execution of the laws that the President must have at-will removal

authority, the obstruction-of-justice statutes could still be constitutionally applied to forbid

removal for a corrupt reason.'°8® A narrow and discrete limitation on removal that precluded
corrupt action would leave ample room for all other considerations, including disagreement over
policy or loss of confidence in the officer’s judgment or commitment. A corrupt-purpose

prohibition therefore would not undermine the President’s ability to perform his Article II
functions. Accordingly, because the separation-of-powers question is “whether the removal
restrictions are of such a nature that they impede the President’s ability to perform his
constitutional duty,” Morrison, 487 U.S. at 691, a restriction on removing an inferior officer for a

'88 AIthough the FBIdirectoris an inferior officer, he is appointed by the President and removable
by him at will, see 28 U.S.C. § 532 note, andit is not clear that Congress could constitutionally provide the
FBIdirector with good-cause tenure protection. See OLC, Constitutionality ofLegislation Extending the
Term ofthe FBIDirector, 2011 WL 2566125, at *3 (O.L.C. June 20, 2011) (“tenure protection for an officer
with the FBI Director’s broad investigative, administrative, and policymaking responsibilities would raise
a serious constitutional question whether Congress had ‘impede[d] the President’s ability to perform his
constitutional duty’ to take care that the lawsbefaithfully executed”) (quoting Morrison, 487 U.S.at 691).
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corrupt reason—a reason grounded in achieving personal rather than official ends—does not

seriously hinder the President’s performanceofhis duties. The Presidentretains broadlatitude to

supervise investigations and remove officials, circumscribed in this context only by the

requirementthat he not act for corrupt personal purposes.!°8

c. Congress Has Power to Protect Congressional, Grand Jury, and

Judicial Proceedings Against Corrupt Actsfrom Any Source

Where a law imposes a burden on the President’s performance of Article II functions,

separation-of-powers analysis considers whether the statutory measure “is justified by an

overriding need to promote objectives within the constitutional authority of Congress.”

Administrator of General Services, 433 U.S. at 443. Here, Congress enacted the obstruction-of-

justice statutes to protect, among other things, the integrity of its own proceedings, grand jury

investigations, and federal criminal trials. Those objectives are within Congress’s authority and
serve strong governmentalinterests.

i. Congress has Article I authority to define generally applicable criminal law and applyit

to all persons—including the President. Congress clearly has authority to protect its own
legislative functions against corrupt efforts designed to impede legitimate fact-gathering and

lawmaking efforts. See Watkins vy. United States, 354 U.S. 178, 187, 206-207 (1957); Chapman

v. United States, 5 App. D.C. 122, 130 (1895). Congress also has authority to establish a system

of federal courts, which includes the power to protect the judiciary against obstructive acts. See

U.S. ConsT. ART. I, § 8, cls. 9, 18 (“The Congress shall have Power . . . To constitute Tribunals

inferior to the supreme Court” and “To make all Laws which shall be necessary and proper for

carrying into Execution the foregoing powers”). The long lineage of the obstruction-of-justice

statutes, which can be traced to at least 1831, attests to the necessity for that protection. See An

Act Declaratory ofthe Law Concerning Contempts ofCourt, 4 Stat. 487-488 § 2 (1831) (making
it a crimeif“any person or persons shall corruptly . . . endeavorto influence, intimidate, or impede

any juror, witness, or officer, in any court of the United States, in the discharge of his duty, or

shall, corruptly . . . obstruct, or impede, or endeavor to obstruct or impede, the due administration

ofjustice therein”).

ii. The Article III courts have an equally strong interest in being protected against

obstructive acts, whatever their source. As the Supreme Court explained in UnitedStates v. Nixon,

a “primary constitutional duty of the Judicial Branch”is “to do justice in criminal prosecutions.”

418 U.S. at 707; accord Cheney v. United States District Courtfor the District ofColumbia, 542

U.S. 367, 384 (2004). In Nixon, the Court rejected the President’s claim of absolute executive

privilege because “the allowance of the privilege to withhold evidence that is demonstrably

'089 The obstruction statutes do not disqualify the President from acting in a case simply because
he has a personal interest in it or because his own conduct may be at issue. As the Departmentof Justice
has madeclear, a claim of a conflict of interest, standing alone, cannot deprive the President ofthe ability

to fulfill his constitutional function. See, e.g., OLC, Application of 28 U.S.C. § 458 to Presidential
Appointments ofFederal Judges, 19 O.L.C.Op.at 356 (citing Memorandum for Richard T. Burress, Office
ofthe President, from Laurence H. Silberman, Deputy Attorney General, Re: Conflict ofInterest Problems
Arising out ofthe President’s Nomination ofNelson A. Rockefeller to be Vice President under the Twenty-
Fifth Amendmentto the Constitution, at 2, 5 (Aug. 28, 1974)).
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relevantin a criminal trial would cut deeply into the guarantee of due process of law and gravely

impair the basic function of the courts.” 407 U.S. at 712. As Nixonillustrates, the need to

safeguard judicial integrity is a compelling constitutional interest. See id. at 709 (noting that the

denial of full disclosure of the facts surrounding relevant presidential communications threatens
“Tt]he very integrity of the judicial system and public confidence in the system”).

iii. Finally, the grand jury cannot achieveits constitutional purpose absentprotection from
corrupt acts. Serious federal criminal charges generally reach the Article III courts based on an

indictment issued by a grand jury. Cobbledick v. United States, 309 U.S. 323, 327 (1940) (“The

Constitution itself makes the grand jury a part of the judicial process.”). And the grand jury’s

function is enshrined in the Fifth Amendment. U.S. CONST. AMEND.V.(“[n]o person shall be held

to answer” for a serious crime “unless on a presentmentor indictment of a Grand Jury”). “[T]he

whole theory of [the grand jury’s] function is that it belongs to no branch ofthe institutional
government, serving as a kind of buffer or referee between the Government and the people,”

United States v. Williams, 504 U.S. 36, 47 (1992), “pledged to indict no one because of prejudice

andto free no one because of special favor.” Costello v. United States, 350 U.S. 359, 362 (1956).

If the grand jury were not protected against corrupt interference from all persons, its function as

an independent charging body would be thwarted. And an impartial grand jury investigation to

determine whether probable cause exists to indict is vital to the criminal justice process.

* * *

Thefinal step in the constitutional balancing process is to assess whether the separation-
of-powers doctrine permits Congress to take action within its constitutional authority

notwithstanding the potential impact on Article II functions. See Administrator of General

Services, 433 U.S. at 443; see also Morrison, 487 U.S. at 691-693, 695-696; United States v. Nixon,

418 US.at 711-712. In the case of the obstruction-of-justice statutes, our assessment of the

weighing of interests leads us to conclude that Congress has the authority to impose the limited

restrictions contained in those statutes on the President’s official conduct to protect the integrity

of important functions of other branches of government.

A general ban on corrupt action does not unduly intrude on the President’s responsibility

to “take Care that the Lawsbefaithfully executed.” U.S. CONST. ARTIT, §§ 3.!°° To the contrary,
the conceptof“faithful execution” connotes the use of powerin the interest of the public, not in

the office holder’s personal interests. See 1 Samuel Johnson, A Dictionary of the English
Language 763 (1755) (“faithfully” def. 3: “[w]ith strict adherence to duty and allegiance”). And

immunizing the President from the generally applicable criminal prohibition against corrupt

obstruction of official proceedings would seriously impair Congress’s power to enact laws “to

promote objectives within [its] constitutional authority,” Administrator of General Services, 433

U.S. at 425—i.e., protecting the integrity of its own proceedings and the proceedingsof Article IIT

courts and grand juries.

1099 As noted above,the President’s selection and removalofprincipal executive officers may have
a unique constitutional status.
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Accordingly, based on the analysis above, we were not persuaded by the argumentthat the
President has blanket constitutional immunity to engage in acts that would corruptly obstruct

justice through the exercise of otherwise-valid Article IT powers. 1°?!

3. Ascertaining Whether the President Violated the Obstruction Statutes Would

Not Chill his Performance of his Article II Duties

Applying the obstruction statutes to the President’s official conduct would involve

determining as a factual matter whether he engaged in an obstructive act, whether the act had a
nexusto official proceedings, and whether he was motivated by corrupt intent. But applying those
standards to the President’s official conduct should not hinderhis ability to perform his Article II
duties. Cf Nixon v. Fitzgerald, 457 U.S. at 752-753 & n.32 (taking into accountchilling effect on
the President in adopting a constitutionalrule ofpresidential immunity from private civil damages
action based onofficial duties). Several safeguards would prevent a chilling effect: the existence
ofsettled legal standards, the presumption of regularity in prosecutorial actions, and the existence
ofevidentiary limitations on probing the President’s motives. And historical experience confirms
that no impermissible chill should exist.

a. As an initial matter, the term “corruptly” sets a demanding standard. It requires a

concrete showingthat a person acted with an intent to obtain an “improper advantagefor [him]self

or someoneelse, inconsistent with official duty and the rights of others.” BALLENTINE’S LAW

DICTIONARY276 (3d ed. 1969); see United States v. Pasha, 797 F.3d 1122, 1132 (D.C.Cir. 2015);

Aguilar, 515 U.S. at 616 (Scalia, J., concurring in part and dissenting in part). That standard

parallels the President’s constitutional obligation to ensure the faithful execution ofthe laws. And
virtually everything that the President does in the routine conduct of office will have a clear
governmental purpose and will notbe contrary to his official duty. Accordingly, the President has

no reason to be chilled in those actions because,in virtually all instances, there will be no credible

basis for suspecting a corrupt personal motive.

That point is illustrated by examples of conduct that would and would notsatisfy the
stringent corrupt-motive standard. Direct or indirect action by the President to end a criminal

investigation into his own or his family members’ conduct to protect against personal
embarrassmentorlegal liability would constitute a core example of corruptly motivated conduct.

So too would action to halt an enforcement proceeding that directly and adversely affected the
President’s financial interests for the purpose of protecting those interests. In those examples,

'09! A possible remedy through impeachmentfor abuses ofpower would notsubstitute for potential
criminalliability after a President leaves office. Impeachment would remove a President from office, but
would not address the underlying culpability of the conduct or serve the usual purposesofthe criminal law.
Indeed, the Impeachment Judgment Clause recognizes that criminal law plays an independentrole in
addressing an official’s conduct,distinct from the political remedy of impeachment. See U.S. CONST. ART.
I, § 3, cl. 7. Impeachmentis also a drastic and rarely invoked remedy, and Congress is not restricted to
relying only on impeachment, rather than making criminal law applicable to a former President, as OLC
has recognized. A Sitting President's Amenability to Indictment and Criminal Prosecution, 24 Op. O.L.C.
at 255 (“Recognizing an immunity from prosecution for a sitting President would not preclude such
prosecution once the President’s term is over or he is otherwise removed from office by resignation or
impeachment.”).
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official power is being used for the purpose of protecting the President’s personalinterests. In
contrast, the President’s actions to servepolitical or policy interests would not qualify as corrupt.

The President’s role as head of the government necessarily requires him to take into account
political factors in making policy decisionsthat affect law-enforcementactions and proceedings.
For instance, the President’s decision to curtail a law-enforcement investigation to avoid

international friction would not implicate the obstruction-of-justice statutes. The criminal law
does not seek to regulate the consideration of such political or policy factors in the conduct of

government. And whenlegitimate interests animate the President’s conduct, thoseinterests will
almost invariably be readily identifiable based on objective factors. Because the President’s

conduct in those instances will obviously fall outside the zone of obstruction law, no chilling

concern should arise.

b. There is also no reason to believe that investigations, let alone prosecutions, would

occur except in highly unusual circumstances when a credible factual basis exists to believe that
obstruction occurred. Prosecutorial action enjoys a presumption of regularity: absent “clear
evidenceto the contrary, courts presumethat [prosecutors] have properly discharged their official

duties.” Armstrong, 517 U.S. at 464 (quoting United States v. Chemical Foundation, Inc., 272

USS. 1, 14-15 (1926)). The presumption of prosecutorial regularity would provide even greater

protection to the President than exists in routine cases given the prominenceandsensitivity of any

matter involving the President and the likelihood that such matters will be subject to thorough and
careful review at the most senior levels of the DepartmentofJustice. Under OLC’sopinionthata
sitting President is entitled to immunity from indictment, only a successor Administration would

be able to prosecute a former President. But that consideration does not suggest that a President

would have any basis for fearing abusive investigations or prosecutionsafter leaving office. There

are “obviouspolitical checks”againstinitiating a baseless investigation or prosecution of a former
President. See Administrator ofGeneral Services, 433 U.S. at 448 (considering political checks

in separation-of-powers analysis). And the Attorney General holds “the power to conduct the
criminallitigation of the United States Government,” United States v. Nixon, 418 U.S. at 694

(citing 28 U.S.C. § 516), which provides a strong institutional safeguard against politicized

investigations or prosecutions.!°

'02 Similar institutional safeguards protect Department of Justice officers and line prosecutors
against unfounded investigations into prosecutorial acts. Prosecutors are generally barred from
participating in matters implicating their personalinterests, see 28 C.F.R. § 45.2, and are instructed not to
be influenced by their “own professional or personal circumstances,” Justice Manual § 9-27.260, so
prosecutors would not frequently be in a position to take action that could be perceived as corrupt and
personally motivated. Andif such casesarise, criminal investigation would be conducted by responsible
officials at the DepartmentofJustice, who can be presumedto refrain from pursuing an investigation absent
a credible factual basis. Those facts distinguish the criminal context from the common-law rule of
prosecutorial immunity, which protects against the threat of suit by “a defendant [who] often will transform
his resentment at being prosecuted into the ascription of improper and malicious actions.” IJmbler v.
Pachtman, 424 U.S. 409, 425 (1976). As the Supreme Court has noted, the existence ofcivil immunity

doesnotjustify criminal immunity. See O'Sheav. Littleton, 414 U.S. 488, 503 (1974) (“Whatever may be
the case with respectto civil liability generally, . . . we have never held that the performance ofthe duties
of judicial, legislative, or executive officers, requires or contemplates the immunization of otherwise
criminal deprivation of constitutional rights.”) (citations omitted),

179



U.S. Departmentof Justice
Attorney-WorkPreduet // May-Conteain MaterialProtected-UnderFed R-Crint 26fe)

These considerations distinguish the Supreme Court’s holding in Nixon v. Fitzgerald that,

in part because inquiries into the President’s motives would be “highly intrusive,” the Presidentis

absolutely immune from private civil damages actions based on his official conduct. 457 U.S. at

756-757. As Fitzgerald recognized, “there is a lesser public interest in actions for civil damages

than, for example, in criminal prosecutions.” Fitzgerald, 457 U.S. at 754 n.37; see Cheney, 542

U.S. at 384. And private actions are not subject to the institutional protections of an action under

the supervision of the Attorney General and subject to a presumption of regularity. Armstrong,

517 US.at 464.

c. In the rare cases in which a substantial and credible basis justifies conducting an

investigation of the President, the process of examining his motivations to determine whether he
acted for a corrupt purpose need not have a chilling effect. Ascertaining the President’s

motivations would turn on any explanation he provided to justify his actions, the advice he
received, the circumstances surrounding the actions, and the regularity or irregularity of the
process he employed to make decisions. But grand juries and courts would not have automatic

access to confidential presidential communications on those matters; rather, they could be

presented in official proceedings only on a showingofsufficient need. Nixon, 418 U.S. at 712; In

re Sealed Case, 121 F.3d 729, 754, 756-757 (D.C.Cir. 1997); see also Administrator ofGeneral

Services, 433 U.S. at 448-449 (former President can invoke presidential communicationsprivilege,

although successor’s failure to support the claim “detracts from [its] weight”).

In any event, probing the President’s intent in a criminal matter is unquestionably

constitutional in at least one context: the offense of bribery turns on the corrupt intent to receive

a thing ofvalue in return for being influencedin official action. 18 U.S.C. § 201(b)(2). There can
be no serious argument against the President’s potential criminal liability for bribery offenses,

notwithstanding the need to ascertain his purpose and intent. See U.S. CONST. ART.I, § 3; ART. II,
§ 4; see also Application of28 U.S.C. § 458 to Presidential Appointments ofFederal Judges, 19
Op. O.L.C. at 357 n.11 (“Application of § 201[to the President] raises no separation of powers
issue,let alone a serious one.”).

d. Finally, history provides no reasonto believe that any asserted chilling effect justifies

exempting the President from the obstruction laws. As a historical matter, Presidents have very
seldom been the subjects of grand jury investigations. Andit is rarer still for circumstances to
raise even the possibility of a corrupt personal motive for arguably obstructive action through the
President’s use of official power. Accordingly, the President’s conduct of office should not be

chilled based on hypothetical concerns aboutthe possible application of a corrupt-motive standard

in this context.

In sum, contrary to the position taken by the President’s counsel, we concluded that, in

light of the Supreme Court precedent governing separation-of-powers issues, we had a valid basis

for investigating the conductat issue in this report. In our view, the application of the obstruction

statutes would not impermissibly burden the President’s performanceofhis Article II function to

supervise prosecutorial conduct or to remove inferior law-enforcement officers. And the
protection of the criminal justice system from corrupt acts by any person—including the

President—accords with the fundamentalprinciple of our governmentthat “[n]o [person] in this
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country is so high that he is above the law.” United States v. Lee, 106 U.S. 196, 220 (1882); see

also Clinton v. Jones, 520 U.S. at 697; United States v. Nixon, supra.
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IV. CONCLUSION

Because we determined not to make traditional prosecutorial judgment, we did not draw

ultimate conclusions about the President’s conduct. The evidence we obtained about the

President’s actions and intent presents difficult issues that would need to be resolved if we were

making a traditional prosecutorial judgment. At the same time, if we had confidence after a

thorough investigation ofthe facts that the President clearly did not commit obstruction ofjustice,
we would so state. Based on the facts and the applicable legal standards, we are unable to reach
that judgment. Accordingly, while this report does not conclude that the President committed a

crime, it also does not exonerate him.
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Office of the Beputy Attorney General
Aushirgton, B.C. 20530

 

ORDER NO, 3915-2017

APPOINTMENTOF SPECIAL COUNSEL
TO INVESTIGATE RUSSIAN INTERFERENCE WITH THE

2016 PRESIDENTIAL ELECTION AND RELATED MATTERS

Byvirtue of the authority vested in me as Acting Attorney General, including 28 U.S.C.

§§ 509, 510, and 515,in order to discharge my responsibility to provide supervision and

managementofthe Department of Justice, and to ensure a full and thoroughinvestigationof the

Russian government’s efforts to interfere in (he 2016 presidential election, [ hereby order as

follows:

(a) Robert S. Mueller IIL is appointed to serve as Special Counsel for the United States

Departmentof Justice.

(b) The Special Counselis authorized to conductthe investigation confirmed by then-FBI

Director James B. Comeyin testimony before the House Permanent Select Committee on

Intelligence on March 20, 2017, including:

(i) any links and/or coordination between the Russian governmentand individuals

associated with the campaign of President Donald Trump;and

(ii) any matters that arose or may arise directly from the investigation; and

(ii) any other matters within the scope of28 C.F.R. § 600,4(a).

(c) If the Special Counsel believesit is necessary and appropriate, the Special Counselis

authorized to prosecute federal crimes arising from the investigation of these matters.

(dd) Sections 600.4 through 600.10 of Title 28 of the Code of Federal Regulations are

applicable to the Special Counsel.

 Shzfy
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